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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

feeaiem wwifaqaor fasmr/Department of Empowerment of Persons with Disabilities (Divyangjan)

amfae g iR arftreRtitar WA/ Ministry of Social Justice and Empowerment
AR WEI/Government of India

Case No. 12681/1011/2021
Complainant;

Dr. Neha Nema,

H. No.254/255, ~— 2 298¢
Gandhi Vihar North, R i}
(Near Mukherjee Nagar)

West Delhi,

Delhi -110009

Versus
Respondent :

Cluster Innovation Centre (CIC)

(Through the Director), — V7
3™ Floor,Rugby Sevens Building, P’ s

University Stadium,
University of Delhi,
Delhi — 110 007.

Disability : 50% locomotor

Gist of Complaint:

The complainant vide her complaint dated 26.03.2021 submitted that she
had given interview on 23.01.2021 for the post of Asst. Professor on Adhoc
basis in Cluster Innovation Centre {CIC) in University of Delhi for teaching
B.A. Humanities and Social Studies. The post applied was under locomotor
disability. But she submitted that she has not received the appointment letter
so far. She has done Ph.D in Inter Disciplinary, M.A. in Rural Development,

M.A. in Mass Communication and M.Phil in Mass Communication. She
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submitted that she is eligible for this post as per her qualification and
disability.

B The matter was taken up with the Director, Cluster Innovation Centre
(CIC) vide letter dated 01.04.2021.

3. No reply has been received from the Respondent.

Hearing : An hearing through video conferencing by the Commissioner for
Persons with Disabilities was held on 19.07.2021

4. The following persons were present during the hearing ;

1} Complainant : Dr. Neha Nema in person.
2) Respondent : Could not join the online hearing due to technical

problem.
Observation/Recommendations:

5. Complainant submits that she appeared in interview for the post of Ad-

hoc faculty Sociology/Social Work which was reserved for PwBD category.

6.  During online hearing, Respondent could not join the online hearing and
was contacted over telephone. Respondent submitted that result for the
recruitment process in question were not declared as on the date of hearing.
Various PwBD candidates appeared for the interview apart from the

Complainant. Furthermore, Respondent informed that the result will be
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declared in a short while and further committed to inform this Court about the

same.

A, Subsequently, by letter dated 27.07.2021, Respondent informed this
Court that result for the recruitment has been declared. Candidate, Dr. Rinki
Chokhani was found suitable and was appointed for the post of Assistant
Professor on ad-hoc basis. It was informed by the Respondent that Dr. Rinki

Chokhani is PwBD with Visual Impairment.

8.  Since Respondent has appointed a Person with Benchmark Disability on
the post which was reserved for a Person with Benchmark Disability,

interference of this Court in the present Complaint is not warranted.
I .
(MU Vel ane
Dated: 01.10.2021 | (Upma Srivastava)

| Commissioner
for Persons with Disabilities



COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
feeaie wifeamentor faurt/Department of Empowerment of Persons with Disatilities (Divyangjan)
AT g 3R feiar Ware/Ministry of Social Justice and Empowerment
WA W&/ Government of India

Case No: 127771102312021 | 119 € §3

Complainant:  Shri Vikesh Thakur
H.No. C-59, Railway Colony
Hardoi, Uttar Pradesh - 241001
E-mail: <thakur.vikesh93@gmail.com>

Northern Railway, Moradabad Division
Moradabad, Uttar Pradesh
E-mail:<drm@mb.railnet.gov.in>

Respondent:  The Divisional Railway Mavnager &l q ( gr(/‘

Complainant: ~ 100% visual impairment

GIST of the Complaint:
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2 The matter was taken up with the Respondents vide letter dated 06.07.2021 under
Section 75 of the RPwD Act, 2016.
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Observation/Recommendations:

4, It is settled principle of law that Disciplinary Authority has power to lmpose penalty.
Such penalty must be subject to principles of proportionality.

5. This principle was adhered to by Hon'ble Supreme Court in number of cases. For
~ instance, Hon'ble apex Court in Girish Bhushan Goval vs. BHEL; (2014) 1 SCC 82 set aside
penalty of dismissal imposed by BHEL for omission to perform duty. Court held penalty of
dismissal as disproportionate to the nature of charges.

6. In SURENDRA PRASAD SHUKLA VS STATE OF JHARKHAND AND ORS
REPORTED IN (2011) 8 SCC 536, a police constable was charged with involvement in the
theft of a motor car and held guilty. The Suprerme Court found the punishment of dismissal
from service as shockingly disproportionate and reduced the punishment from dismissal to
compulsory retirement. An order of the same nature was made by the Supreme Court in
SKGIRI_VS HOME SECRETARY, MINISTRY OF HOME AFFAIRS AND ORS.
REPORTED IN 1995 SUPP (3) SCC 519 holding the punishment of removal from service
as "severe and disproportionate”. It set aside the same and ordered reinstatement of the
employee.

7. After visiting the reply of the respondent and noting that the matter is pending with
Appellate Authority under Disciplinary Rules, it is observed that there is no financial loss
caused to the organization. Therefore, considering the nature of charges and disability of
the complainant, this Court recommends that Respondent may take compassionate view in
the matter and may consider to taking a lenient view which is proportionate with the
mistake.

8. For effective implementation of this Order, copy of this order may be forwarded to
appellate authority before which complainant's appeal is pending.

9. The case is disposed off. 4) {;
W2V Ve
ANV -

(Upma Srivastava)
Commissioner for

ersons with Disabilities
Dated: 04.10.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
fesaimem woifemantor faumt/Department of Empowerment of Persons with Disabilities (Divyangjan)

afae =g 3R tfremfiar Warer™d/Ministry of Social Justice and Empowerment
WA TR/ Government of India

Case No: 12780/1023/2021 \ qu é{&

Complainant;  Shri A. Marimuthu
S/o S. Arunachalam, No. 6/19, GangaiammanKaoil Street
Vadapalani, Chennai — 26
E-mail: amarimuthuGS@dmaiI.oom

Y

Respondent:  The General Manager

Southern Railway, Park Town ;
Chennai - 600003 — LA 659

E-mail: <kbarathan5163@gmail.com>

Complainant: 40% locomotor disability

GIST of the Complaint:

Complainant vide complaint dated 29.06.2021 submitted that he had not attended
office from 16.10.2020 to 01.01.2021 due COVID -19 pandemic situation and his salary was
stopped. He has requested to pay salary on the above period as per DoP&T's order.

2. The matter was taken up with the Respondent vide letter dated 07.07.2021 under
Section 75 of the RPwD Act, 2016.

3. In response, Chief Personnel Officer, Southern Railway vide letie- date 09.08.2021
inter-alia submitted that the case of Shri A. Marimuthu has been examined in detail and
necessary action has been taken to arrange payment of salary for the period 16.10.2020 to
01.01.2021.

4, The above reply was forwarded to complainant on 25.08.2021 for submission of his
comments/rejoinder but till date no response has been received from the complainant.

Observation/Recommendations:

o After perusal of the documents available on record, it is recommended to the
respondent to follow necessary government instructions timely and implement the same for
all employees who are persons with disabilities as per following DOP&T's OM :
n
i
lll;&.g:-? ----'—‘
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DOP&T O.M. No.11013/9/2014-Estt.AJll dated 19t May, 2020 - entitled
“Preventive measures to be taken to contain the spread of Novel Coronavirus
(COVID-19) Attendance regarding”, s'ates....... “In continuation of this Ministry’s
O.M. of even number dated the 18% May, 2020, it has been decided that the
Govemnment servants who have underlying conditions (co-morbidities) and were
undergoing treatment for these ailments before lockdown, may, as far as possible,
be exempted from roster duty upon production of medical prescription from treating
physician under CGHS/CS(MA) Rules, as applicable. Similarly, Persons with
Disabilities and Pregnant Women may also not be included in the roster to be
prepared.”

DOP&T O.M. No.11013/9/2014-Estt.Alll dated 7t October, 2020 - entitled
“Preventive measures to contain the spread of Novel Coronavirus (COVID-19)
- Attendance of Central Government officials regarding”, Para 1(f) states.....
“Persons with Disabilities and Pregnant women employees shall continue to
work from home till further orders.”

6. In view of the aforesaid orders, the respondent shall re-examine the entire matter of
withholding salary etc and ensure that no injustice is carried out,

7. Accordingly respondent is recommended to adhere to the DoP&T OM in letter &
spirit. The case is disposed of. )

" = 5\@@ Qva.

| (Upma Srivastava)
Commissioner for

ersons with Disabilities
Dated: 04.10.2021



COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
feaie wofaarur fasm/Department of Empowerment of Persons with Disabilities (Divyangjan)
TS T 3R Afaemiar HaTerd/Ministry of Social Justice and Empowerment
Ra iR/ Government of India

Case No. 12672/1040/2021 \ 296 Y

Complainant:
Shri Dhirendra Gautam,
S/o Shri Virender Prasad,
R/0 Room No.49, Sushruta Hostel,
Maulana Azad Medical College,
B.S.Z. Marg, New Delhi-110002
Email: dheerugautam2010@gmail.com

Respondent:
(1)  National Medical Commission, — P/?’c’ T
Pocket-14, Sector-8, Dwarka, Phase-1,
New Delhi-110077; Email: secy-mci@nic.in

(ii) Rcgistrar,
University of Delhi, Delhi-110007 o 224647
Email: registrar@du.ac.in

(ii1) Maulana Azad Medical College and Lok Nayak Hospital, ’(qu 6 Lﬂ !
Z, Bahadur Shah Zafar Marg, Maulana Azad Medical Coliege
Campus, Balmiki Basti, New Delhi, Delhi 110002
Email: deanmamc.2012@gmail.com

1. Gist of Complaint:

1.1~ Shri Dhirendra Gautam, M-31, a person with 59% Locomotor
Disability filed a complaint against the respondents regarding not allowing
him to appear in the Final Year (Part-1) University Examination of MBBS
Course by Maulana Azad Medical College, Delhi.

1.2 The complainant submitted that he is a regular student of MBBS E:I.[._
course 2011 bearing College Roll No.63/11 and attended MBBS classes .'\f'{"-.n_'\ /
regularly and did well. He met with a severe road traffic accident on  \}
24.05.2013 and went in COMA. After a long treatment he survived but \
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got disabled with 59% locomotor disability, a Certificate of Disability
No0.226/2017 was issued on 13.12.2017 by Lok Nayak Hospital, New
Delhi. He began to attend classes from January, 2017 and passed First
Year and Second Year MBBS University Examination.

1.3 He filled up form for Final Year (Part-1) examination to be held
from 20.03.2021. Admit Card was not issued to him, no message and
information was given to him. He met with the officials of the university
as well as officials of MAMC. On 20.03.2021 at 10.40 AM, he received a
telephonic call from (Mobile No0.9999912847) Academic Department,
MAMC to come and appear in the examination. He went there but was not
allowed to sign the attendance sheet because the Roll Number was not
allotted to him. After 20 minutes his paper was taken away from him and
he was asked to leave examination hall.

1.4 He prayed to allow him to appear in the examination for completion
of his MBBS Course.

25 Submissions made by the Respondent No.3

2.1 The Dean, MAMC [Respondent No.3) in their reply dated
22.04.2021 submitted that the case of the complainant had been referred to

, , C o i ;
the Dean, Faculty of Medical Science, University of Delhi [Respondent

Sereles

No.2} on 30.10.2019 and sought for the reliefs on three points.

2.2 The Respondent No.2 approved the same, vide email dated
10.04.2020 that - (a) He is permitted to continue beyond the stipulated
span period of 8 years; (b) He will be treated as a PwD student; and {¢) He
would be allowed extra time in the examination as a PwD candidate.
Accordingly, Examination Form of the complainant for appearing in 3"
Prof. (Part-1) MBBS, Annual Examination was forwarded to the
Examination Branch of Respondent No.2 for issue of Admit Card for the
said examination.

2.3 The Examination Branch intimated that the students of batch 2011
were not being allowed to sit in the examination for 3™ Prof (Part-1)
commencing from 20.03.2021 for not completing their course with the
stipulated period of 8 years, as given in the UG Ordinance issued by FMS
University of Delhi.

0/0 CCPD - Order — Case No0.12672/1040/2021 M (Page 2 of 5)
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2.4  Issuing of Admit Card and allowing a student to appear in the
examinations, comes under the jurisdiction of the Examination Branch,
University of Delhi, Respondent No.3 have no power in this matter.

2.5 The students of Batch 2011, both 3" Prof (Part-I), MBBS and 3™
Prof (Part-1I) MBBS, who had been denied Admit Cards, had approached
and filed Writ Petition, W.P(C) 3962/2021 with CM APPL. 11998/2021,
CM APPL.11999/2021 Aditi Biswas & Ors. Vs Controller of Examination
& Ors. before the Hon’ble High Court of Delhi. The Hon’ble Court passed
Order dated 25.03.2021 as under:-

“5.  There is the some dispute in the present case as to whether the
petitioners have taken admission prior to the Ordinance coming into force
W.P(C) 3962/2021 & W.P.(C) 4012/2021 Page 4 of 4 on 09.07.2011. For
the purposes of prima facie determination, reference may be made to the
schedule in the Bulletin of Information for the 2011-12 session (at page 53
of the writ petition), from which it appears that the counselling closed on
08.07.2011, and admissions would have taken place thereafter. The
impugned Ordinance was issued on 09.07.2011. In view of this position, I
am of the prima facie view that the Ordinance would apply to the
petitioners.”

“6. In view of the above, I am not inclined to pass an interim order at
this stage. However, it is made clear that in the event the petitioners
succeed in the writ petitions, they will be permitted to take the pending
examinations at the first available opportunity.”

3, Submissions made by the Respondent No.1

3.1  Respondent No.l in their reply dated 31.05.2021 submitted that as
per medical treatment records annexed by complainant, he was discharged
from the hospital on 06.11.2013 i.e. almost after 5 months from his
accident met on 24.05.2013 and his condition at that time was “conscious
and oriented”. In spite of that he started attending his first year of MBBS
Course from January 2017 i.e. after more than a period of 03 years. He
passed his First Professional MBBS Examination on 16.08.2017 i.e. after
06 years from admission; and Second Professional MBBS Examination he
passed on 27.10.2020 i.e. after 03 years from passing the First Professional
Examination. l

()
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3.2 As per the Bulletin of Information issued on 24.01.2011 by the
University of Delhi [Respondent No.2], MBBS Course is of a period of
certified study extending over 4% academic years divided into 9 semesters
(6 months each) from the date of commencement of study for the subjects
comprising the medical curriculum to the date of completion of the
examination followed by 1 year compulsory rotating internship within a
maximum period of 8 years from the date of admission in the First
Professional MBBS Course. In case of complainant, the said 4% years are
already over and the complainant had not even passed his First
Professional Year Examination till August, 2017 wherein he took
admission in the said course in September, 2011. Thus, he had to complete
the MBBS Course in 2017, as per the Bulletin of Information issued by
University of Delhi.

3.3 In view of the facts and the legal position as laid down by the
Hon’ble Apex Court, it is most respectfully submitted that the prayer and
relief sought in the present complaint being contrary to the statutory
regulations and the various judgements of the Hon’ble Courts, would not
be maintainable and deserves to be rejected.

4. Submissions made in Rejoinder

4.1  Complainant filed his rejoinder dated 17.06.2021, and reiterated that
he is a student of Final Year (Part 1) Batch 2011 met with a deadly,
unfortunate accident on 24.05.2013 followed by COMA and bed ridden,
wheelchair conditions from 24.05.2013 to 30.09.2016 which includes
treatment, regular follow up, investigations, Physiotherapy, Rehabilitation,
etc. He stated to be a genuine and rarest of rare case of unfortunate
circumstances and all series of events subsequently are well on record.

4.2  The rules and directions of debarring him from the Examinations are
not only bad in Law but also against all the canon of the humane
principles.

S. Observation/Recommendations:

6.1 The complainant could not attend his MBBS classes from
24.05.2013 to 30.09.2016 due to his disability which he sustained after the
fatal accident on 24.05.2013 followed by the treatment, physiotherapy and
rehabilitation. It does not appear to be intentional on the part of the

O/o CCPD - Order — Case No0.12672/1040/2021 "I ( Page 4 of 5)



complainant to elapse the period from 24.05.2013 to 31.12.2016 i.e. more
than 3% years out of the stipulated period of § years to complete the
course. He could only be able to attend his classes from january, 2017 and
passed First Year and Second Year MBBS University Examination. It also
appears that permission had been granted to the complainant by the
Faculty of Medical Sciences, University of Delhi to continue beyond the
stipulated period of 8 years treating him as a student with disability.

5.2 Although the matter is adjudicated before the Hon’ble High Court of
Delhi making it clear that “....in the event the petitioners succeed in the
writ petitions, they will be permitted to take the pending examinations at
the first available opportunity”, Respondents are advised to provide

“reasonable accommodation” to the complainant in terms of Section 2.(y)
and 3.(5) of RPwD Act, 2016, which reads as under:-

“2.(y) “reasonable accommodation” means necessary and
appropriate modification and adjustments, without imposing a
disproportionate or undue burden in a particular case, to ensure to
persons with disabilities the enjoyment or exercise of rights equally
with others;”

“3.(5) The appropriate Government shall take necessary steps to
ensure reasonable accommodation for persons with disabilities.”

5.3  Accordingly the case is disposed off.

Dated: 04.10.2021
(Upma Srivastava)

Commissioner
for Persons with Disabilities
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
e wytferdator fawmT/Department of Empowerment of Persons with Disabilities (Divyangjan)
wfae = 3 freRtiiaT WATeTd/Ministry of Social Justice and Empowerment
HYRA W&hR/Government of India

Case No. 127571101/2021 | 296 4§~

Complainant:
Dr. Nitesh Kumar Tripathi
R/o House No.B-241, Gali No.11, B-Block,
Sant Nagar, Burari, North Delhi, Delhi-110084
Email: niteshtripathi85@gmail.com

Respondent:
Zonal Head — Delhi NCR
Indusind Bank, Pocket-7, Sector-B, Vasant Kunj, — ’?_ZOI é \1 6
New Delhi — 110070,
Email: zhnorth1@indusind.com

1. Gist of Complaint:

Shri Nitesh Kumar Tripathi, a person with 65% Locomotor Disability
(Crutch user) had filed a complaint on 17.06.2021 regarding inaccessible ATM
premises of Indusind Bank situated at 319, Bhai Parmanand Colony, Delhi. The
complainant alleged that due to the inaccessible premises, he could not do
banking services at this ATM.

2. Submissions made by the Respondent

2.1 On taking up the matter respondent filed their reply dated 17.07.2021 on
affidavit and submitted that the captioned ATM has entrance aligned with
outside floor level, hence there is no need for ramp construction, as site entrance
does not have any steps.

2.2.  Respondent further intimated that complainant had been already replied
vide email dated 28.06.2021; the complainant is trying to mislead the Office of
CCPD by presenting half cooked and filing false complaint.

3. Submissions made in Rejoinder

The reply received from the respondent was forwarded to the complainant
vide email/post dated 26.07.2021. Despite lapse of statutory time, no rejoinder
was received from the complainant.

(Page 1 of 2)
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4. Hearing: The case was heard via Video Conferencing by Commissioner
for Persons with Disabilities on 23.09.2021. The following were present:

(1) Dr. Nitesh Kumar Tripathi, complainant in person

(2)  Shri Ashish Mahajan, Manager (Legal & Compliance), for the
Respondent '

5 Observation/Recommendations:
5.1  Both the parties were heard.

5.2 Complainant submits that ATM of Respondent establishment situated at
319, Parmananda Colony, Mukherjea Nagar, New Delhi is not accessible for
wheelchair bound divyang persons. Respondent submits that the main hindrance
is caused because of elevation of sever line situated just below the entrance of
the ATM.

5.3 Respondent refuted the claim by submitting that the ATM is situated on
the ground floor and entrance of the ATM does not have steps hence, there is no
need for construction of the ramp. As far as issue of elevation is concerned,
Respondent submits that the elevation is because of the footpath which is
situated right at the entrance door of the ATM. If any wheelchair bound will
access the ATM from the footpath, he will not face any problem in accessing the
ATM. Such accessibility problem will be faced only if wheel chair bound person
would access the ATM from the road instead of footpath.

5.4 This Court recommends that the Respondent shall formulate an inspection
team comprising of a wheel chair bound divyang person. The team shall inspect
the ATM and explore the problems which may be faced by any wheelchair
bound person in accessing the ATM machine and further propose the solutions
to do away with these problems. Respondent is further recommended to
implement these solutions and submit action taken report to this court.

5.5  Accordingly the case is disposed off.

fi e
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Dated: 04.10.2021 Y

! (Upma Srivastava)
Commissioner

for Persons with Disabilities
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CO
URT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
Teeiad memﬁwmaﬁ-{ /Departmen.t of Empowerment of Persons with Disabilities (Divyangjan)
TR feramtftar waTEa/Ministry of Social Justice and Empowerment

ART WhR/Government of India

Case No. 12759/1141/2021 \ prae6 Sy

Complairant:

Shri Prasanna Madhukar Rao Dhok
R/o Plot No.8, Ramdev Colony, Phoolchur,
Tehsil & District — Gondia — 441601

Email: prasannl969@yahoo.co.in;
Mobile: 9823140670

Respondent:

1.
1.1

Chief General Manager, - V/(ché \4 &

Indian Oil Corporation Ltd.,

3079/3, Sadiq Nagar, ] B Tito Marg,

New Dethi — 110049;

B-mail: iocl.cocc@indianoil.in; kalikrishnafindianoil.in

Gist of Complaint:

Shri Prasanna Madhukar Rao Dhok, M-52, a persoti with 95% Locomotor

Disability filed a complaint dated 16.06.2021 before the Chief Commissioner for
Persons with Disabilities regarding termination of dealership of LPG
Distribution of IOCL (Nagpur Aréa, Maharashtra) allotted under disability quota
to him.

1.2

‘The complainant submiited that the Dealership of IOCL LPG Distribution

has been allotted to him under disability quota by IOCL. He alleged that the top
officers of respondent IOCL, namely, Chief Area Manager (Nagpur); Field
Officer (Chandrapur Area); Chief Manager (Nagpur); Customer Service Officer
together made a conspiracy against him to save Shri Arnab Sengupta. These
Officers did not make timely supply of Load (Truck of Gas Cylinders) to his
agency. His SMS Indents were cancelled. His Gas Agency was being inspected
by the officers again and again — in 06 months his agency was got inspected 06
times — and finally on 18.01.2020 his agency was closed without giving any
notice. The grievances submitted by the complainant to the Officers of IOCL,
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were never heard. His request made on 14.10.2019 for arbitration in terms of
Clause 37 of MoU was also cancelled.

2. Submissions made by the Respondent

2.1  The respondent filed their reply dated 23.07.2021 out rightly rejecting the
allegations made by complainant; and submitted that his rights have not been
discriminated on the ground of disability. The Complainant and IOCL had
entered into an Indane (Liquefied Petroleum Gas) Distributorship Agreement
dated 23.05.2012 whereby the complainant was appointed as a Sole Proprietor of
IOCL LPG Distribution, known as ‘Indane’, in cylinders to customers within the
municipal limits of Gondia (Maharashtra). The complainant, by his acts and
deeds, violated the terms & conditions laid down in Clauses 21, 23(b) and 23(c)
of the Distributorship Agreement dated 23.05.2012 and committed irregularities,
therefore, his distributorship was terminated. He cannot take shelter under
RPwD Act, 2016 by way of the present proceedings.

2.2 The Clauses 21, 23(b) an9*d 23(c) read as under:-

SCR2L. The Distributor shall not sell, assign, mortgage or part with or
otherwise transfer his interest in the distributorship or the right, interest or
benefit conferred on him by this agreement to any person. In the event of the
Distributor being a partnership firm any change in the constitution of the firm,
whether by retirement, introduction of new partners or otherwise howscever wili
not be permitted without the previous written approvai of the Corporation
notwithstanding that the Corporation may have dealings with such reconstitution
firm or impliedly waived or condoned the breach or default mentioned
hereinabove by the distributor. In the event of the death of any of the partners,
the Distributor shall immediately inform the Corporation giving the necessary
particulars of the heirs and legal representatives of the deceased partner and it
shall be the option of the Corporation either to continue the distributorship with
the said firm or to have a fresh agreement of distributorship with any
reconstituted firm or to terminate the distributorship agreement and the decision
of the Corporation in that behalf shall be final and binding on all the parties
concerned. No claim or premature termination for compensation or otherwise
will be made or sustainable against the Corporation on account of such
termination.”

“C.23(b). It shall be a paramount condition of the Agreement that the
distributor himself (if he be an individual) or both the parties of the distributors
firm (if the distributor is a partnership firm consisting of two partners only) or

0/o CCPD - Order ~ Case N0.12759/1141/2021 ?Ij (Page 2 of 5)
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the majority of the partners of the Distributor’s firm (if the distributor is a firm
consisting of more than two partners) or the majority of the office
bearers/elected members of the distributors co-operative society (if the
distributor is a co-operative society) managing/whole time elected directors (if
the distributor is a private limited company as the case may be shall take active
part in the management and running of the distributor and shall personally
supervise the same and shall not under any circumstances do so through any
other person, firm or body.”

“CL23(c)  Except with the previous written consent of the Corporation -

(1) The distributor shall not enter into any arrangement, contract or
understanding whereby the operations of the distributor hereunder are or may be
controlled/carried out and/or finances by any other person firm or Company,
whether directly or indirectly and whole or in part.”

2.3 The complainant was failing to place regular indents and was not able to
make delivery of refills on time to the customers resulting huge backlog and
gross customer dissatisfaction and inconvenience to customers. Several letters
were written to complainant by Nagpur Area Office of IOCL to clear the
backlog, but complainant failed to take remedial steps. Due to poor performance
of the complainant, IOCL failed to fulfill Government initiative of saturation of
Doicstic LPG in Gondia and ICCL was constrained to transfer some customcia

to another nearby gas agency to avoid further inconvenience to the customers.

2.4  Respondent further intimated that complainant had approached the
Hon’ble Minister of Road Transport, Highways and Shipping, Government of
India on 07.05.2019; and on the direction of Hon’ble Minister, a meeting was
held with the complainant on 20.05.2019 wherein the complainant was advised
to improve his services by ensuring that the delivery of refills are made on the
same day of booking.

2.5 Mr. Priyesh Mudliyar (Respondent No.8 of the complaint) and Mr.
Abhinav Maheshwari had complained severely to IOCL that the complainant
/the sole proprietor of “Prasann Indane” had entered into agreements with them
and that the complainant would induct Mr. Mudliyar and Mr. Abhinav
Maheshwari as partners and transfer 49% share/interest to them in his said
distributorship of IOCL. Both of them had informed IOCL, in writing with
supporting documents, that they had paid money (Rs.40.00 Lakh and Rs.51.00
Lakh respectively) to the complainant for purchasing/transfer of 49%
share/interest in the said distributorship, but the complaiTnt failed to officially
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induct them as a partner. In view of the facts, the sales, supply and operations of
the distributorship were suspended by issuing Show Cause Notices to the
complainant asking why action not be taken against him for violation of Clause
Nos.21, 23(b) and 23(c)(i). In reply to the show cause notices, the complainant
had admitted receipt of money from them by entering into MoU. Thereafter, on
15.01.2020, the distributorship of complainant was terminated.

2.6 The termination of the distributorship was done on account of the breach
of Agreement and irregularities found in distribution of IOCL LPG Cylinders.
Therefore, the Court of CCPD has no jurisdiction to intervene into this case as
there is no discrimination of rights on the ground of disability.

3. Submissions made in Rejoinder

3.1  The complainant filed his rejoinder dated 05.08.2021 and submitted that
he did not violate the terms of Distributorship Agreement. The MoU submitted
by the respondent is not valid at it is neither notarised nor registered. There was
no more backlog in the distribution of Gas Cylinders.

4. Observation/Recommendations:

4.1 Complainant submitted that his distributorship was terminated in
furtherance of conspiracy hatched against him by senior management of the
Respondent establishment. Respondent countered the allegations and submitted
that Complainant and Respondent entered into distribuiorship agreement.
Complainant’s distributorship was terminated because he violated certain terms
of the agreement. The violated terms were related to transfer/assignment of
dealership. It is certain from the perusal of the documents that the violated terms
are of commercial nature and these terms are not connected with Disability
rights.

4.2 It is pertinent for Complainant to disclose the discrimination on the
grounds of disability. Hon’ble Supreme Court laid down the importance of such
disclosure in STATE BANK OF PATIALA v. VINESH KUMAR BHASIN
(2010) 4 SCC 368 whereby it was held in Para 29 as under:

“29. The grievances and complaints of persons with disabilities have to be
considered by courts and authorities with compassion, understanding and
expedition. They seek a life with dignity. The Disabilities Act seeks to
provide them a level playing field, by certain affirmative actions so that they
can have adequate opportunities in matters of education and employment.

The Act also seeks to ensure non-discrimination of persons with disabilities,
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by reason of their disabilities. But the provisions of the Disabilities Act
cannot be pressed into service to seek any relief or advantage where the
complaint or grievance relates to an alleged discrimination, which has
nothing to do with the disability of the person. Nor do all grievances of
persons with disabilities relate to discrimination based on disability.

Hon’ble Court further illustrated the point in following words:
“IHlustration:

Let us assume a case where the age of retirement in an organisation is 58
years for all Class II officers and 60 years for all Class I officers. When a
Class II officer, who happens to be a person with disability, raises a dispute
that such disparity amounts to discrimination, it has nothing to do with
disabilities. Persons with disability as also persons without disability may
contend in a court of law that such a provision is discriminatory. But, such a
provision, even if it is discriminatory, has nothing to do with the person's
disability and there is no question of a person with disability invoking the
provisions of the Disabilities Act, to claim relief regarding such
discrimination.”

4.3  After perusal of submissions made by the Complainant and the
Respondent this court concludes that there is no discrimination on the ground of
disability. Intervention of this court in this complaint is not warranted.

4.4  Accordingly the case is disposed off.

!'\ 2
h ()
| Dinon ,‘}’)’u‘a&oﬁ\/f\ :

\ | (Upma Srivastava)
Commissioner
for Persons with Disabilities

Dated: 04.10.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
feeais worferrator fawm/Department of Empowerment of Persons with Disabilities (Divyangjan)
wmifaes = iR iftreRtiar Waretd/ Ministry of Social Justice and Empowerment
YT W{&R/Government of India

Case No. 12767/1011/2021

Complainant :

Shri Muralidharan, — P 2adYy

General Secretary,

National Platform for the Rights of the Disabled,
36, Pt. Ravishankar Shukla Lane,

New Delhi - 110 001

Versus
Respondent :

Sree Chitra Tirunal Institute for Medical Sciences & Technology, — 92/0] ég@
Thiruvananthapuram,
Kerala — 695011

Gist of Complaint:

Chitra Tirinal

Shri Muralidharan vide his complaint received on 28.06.2021 submitied that Sree ¢
Institute for Medical Sciences & Technology (SCTIMST), Thiruvananthapurm had advertised vide Notice
No. P&A.1I/361/Asst. Laundry.Supvr./SCTIMST/2020 dated 11.06.2020 for recruitment to the post of
Assistant Laundry Supervisor-A in the unreserved category, despite it being a post identified for persons
with disabilities as per its order of 26.12.2014. In the latest instance, the Institute has advertised on
31.10.2020 for the post of Asst. Laundry Supervisor. This has been advertised as promotion post and
applications have been sought in the unreserved category. This is a post, which, despite being identified
for persons with disabilities has not seen any recruitment of a person with disability till date. He submitted
that the administration of the Institute is biased towards the persons with disabilities. He submitted that it
was only on 26.12.2014 vide order no. P&A.IIX/S/57/SCTIMST/2014 that the Governing Body identified
and reserved posts for persons with disabilities in appointments to the Institute, 34 such posts were
identified. He submitted that he had also pointed out various anomalies in filling up of vacancies against
identified posts.

2 The matter was taken with the Director, Sree Chitra Tirunal Institute for Medical Sciences &

Technology (SCTIMST), Thiruvananthapurm vide letter dated 07.07.2021. / ,
I /sl df:wn-
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3. The Director, Sree Chitra Tirunal Institute for Medical Sciences and Technology vide lefter no.
P&AVII/SCTIMST/2021 dated 02.08.2021 submitted that Shri Shaijan A.T., Cleaning Attendant-A (Emp
Code : 2350) and Shri Prakasan P.V., Cleaning Attendant-A (Emp. Code 2352) of their Institute had filed
an O.A. No.180/279/2021 against their Institute before the Hon'ble CAT, Ernakulam Bench, raising the
same subject matter of the issue made in the complaint dated 28.06.2021 by Shri Muralidharan, NRPD,
New Delhi.

In the said O.A. the first relief sought by them is to call for the records leading to Annexure A7 &
A8 nofifications dated 20.05.2021 and sent aside the same to an extent it did not provide 4% reservation
in appointment/promotion to the post of Unit helper and Asst. Laundry Supervisor-A respectively in the 1st
respondent Instiute. Annexure A8 is the notificaion No. P&A.II/361/Asst Laundry
supervisor/SCTIMST/2021 dated 20.05.2021 issued by the !Institute calling for applications for
consideration against the existing one (UR} promotion vacancy of Asst Laundry Supervisor-A.  The
Hon'bie CAT vide its interim order dated 28.06.2021 inter alia directed the respondents o keep one post
of Asst Laundry Supervisor-A il the next day of hearing.  This O.A. is now pending before the Hon'ble
CAT, Ernakulam and so the matter is sub-judice for giving a detailed reply on the letter of this Court dated

Jayasree R.S., Scientist E, of the Institute is nominated as Grievance Redressa!l Officer.

4, The complainant vide his rejoinder dated 18.08.2021 submitted that the OAs pending before the
Central Administrative Tribunal are complaints initiated in person by two aggrieved employees. Even if
one were to concede for the sake of an argument that while the latter may have a complexion of a suit,
initiation of an inquiry into the matter of 4% reservations follow an application made by a DPO acting pro
boro public as in their case does not qualify as a suit. The very definition of ‘SUB JUDICE’ envisages two
suits by the same parties on the same issue.  The doctrine of sub judice is also closely linked to the
nature of the relief claimed. The relief claimed in the pending OAs (to which NPRD is not a party) may be
of an individual and personal nature, specific to the grievance of the two employees. This is not the case
in the matter before the CCPD. The CCPD having taken note of NPRD's grievance that the Respondent

has not implemented the 4% reservation may pass an order or make a recommendation in rem and not



Bt

confine it to one or two employees. He submitted that there is no possibility of a contradictory verdict in
the matters as the dispute before the CAT is on a different footing while the CCPD is enforcing its power
under Section 75 to ensure Section 33 of the Act is enforced in proprio vigour by the Respondent.

5 The Director, SCTIMST, Thiruvananthapuram vide their letter no. VII/SCTIMST/2021 dated
03.09.2021 in response to complainant's rejoinder dated 18.08.2021 submitted that while the PwD Act,
1995 (Act 1 of 1996) was in force, the DoP&T vide its O.M. No. 360/12/24/2009 Esst.(Res) dated
20.03.2014 had directed to identify posts for persons with disabilities. Accordingly, Institute had
constituted a committee-to identity the posts for PwD reservations. The 91st meeting of the Governing
Body (GB) of the Institute held on 14.11.2014 had approved the recommendation of the committee which
identified 34 posts to which appointments can be made for persons with disabilities and the Institute
published the 34 posts identified vide Order No. P & AIX/57/SCTIMST/2014 dated 26.12.2014.
Therefore, the grievance of the Complainant is prima facie false.

As per 1995 Act, Disabilities identified for reservation were (1) Biindness or low vision (2)
Hearing Impairment (3) Locomotor disability or Cerebral Palsy, against the post identified for each
disability.  Hence, while identifying the 34 posts, the above three disabilities were only considered.
Among the 34 posts identified, even though recruitment notification and proceedings (Special Recruitment
Drive for PwDs-both intra institute & direct) were conducted against three posts — Medical Records
Assistant-A  (Low vision), Jr. Social Worker-A/Reception-cum-Telephone Operator-A (Locomotor
disability) and Lib-cum documentation Assistant-A (Hard of hearing), no selection could be made due to
the non availability of eligible candidates. Subsequently, as per Order No. P&A1/X/04/SCTIMST dated
17.01.2020, the Director of the Institute had constituted a committee to study, review and implement the
Rights of Persons with Disabilities, 2016 in the Institute. As per this committee’s report, there were 25
persons with disabilities employed in the Institute under C category out of which 18 are Orthopedically
handicapped, 6 are visually handicapped and 01 is hearing impaired. These recruitments are done
between 2007 and 2015. This makes a percentage of 9 of the total cadre strength in ‘C’ category.
Therefore, it is evident that there is adequate representation in terms of the 1995 as well as the 2016
Acts. He submitted that there is no merit in any of the contentions put forth by the Complainant. He
further submitted that the Institute is following the instructions issued by DoP&T vide their O.M.

2




4

N0.36035/02/2017-Estt(Res.) dated 15.91.2018 in abpointments and has beer maintained a separate

100 point vacancy based reservation roster register, for Group B and Group C in the préscribed format.

OBSERVATION AND RECOMMENDATION:

6. After gding though the submissions made by-the Respondent and the Complainant, the Court

obscrved that the issue is nending before the Hon'ble CAT, Ernakulam. Hence no further intervention is

warranted.
7. The case is disposed cif accordingly. / /

' Lbus (5
Dated: 04.10.2021 s (

{Upma Sriv astava)
[ Commissioner for
Persons with Disability



COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIYYANQJAN)
fesaimem wytfamantur fawmt/Department of Empowerment of Persons with Disabilities (Divyangjan)

armie = iR rfrerTfar WateE/ Ministry of Social Justice and Empowerment
URT W&R/Government of India

Case No. 12589/1011/2021 | E’Lc'é(’

Compilainant:

Shri Vijay Kumar,
Village : Raimanpur,
Post : Ahimane,

Dist. : Sultanpur,

Uttar Pradesh- 228001

Versus

Respondent :

Northern Railway, —Pac2._
(Through the General Manager), IL “ (

Baroda House,
New Delhi - 110 001

Disability : 80% locomotor.
Gist of Complaint:

Shii Vijay Kumar vide his complaini dated 01.02.2021 submitted he had been selected
for the post of Group ‘D" in Lucknow Regional under Northern Railway on 23.06.1998. The
oral test and medical of the complainant was completed on 24.06.1998 but he neither received

any information about the resuit of the examination nor was appointed to the said post so far,

2. The matter was taken up with the General Manager, Northern Railway vide letter dated
08.02.2021.

3. The General Manager (P), Northern Railway, HQ, New Delhi vide letter No. 220-
E/1258/08-CCC/IPWD/21/RP Cell dated 27.07.2021 submitted that Shri Vijay Kumar was called -
for a Screening Test on 23.06.1998. The Divisional Office, Lucknow, Northern Railway vide its
letter dated 04.12.1998 declared the results of candidates with disabilities who were found
suitable for the post of Group ‘D' but name of the complainant was not in the panel list as his

name was placed very low in the merit. As his name was no__t_rin the panel list, his candidature
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was not found suitable for appointment to the post of Group ‘D' The Divisional Office,
Lucknow, Northern Railway had informed about his non selection to the post through its letter
dated 27.09.2018. Respondent submitted their inability to further process the case as it is very
old, i.e. more than 23 years old and dates back to the year 1998.

4, The complainant vide his rejoinder dated 27.08.2021 submitted that the submission of
the Respondent that his name was placed at the bottom in the merit list is wrong as he was
called for medical examination. Medical Examination is done only on those candidates who are
finally selected for the posts applied.

Observations and Recommendations:

8, Itis observed that the case is very old as it dates back to the year 1998. Respondent’s
reply is satisfactory.

6. No further intervention is warranted in the case. The case is closed accordingly.
l“ “ -
o .1ﬂ7V2V5£“*
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Dated : 04.10.2021 (Upma Srivastava)
| Commissioner for
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COURT;‘.QF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
Teeaifert wviferentor fasm/Department of Empowerment of Persons with Disabilities (Divyangjan)

Tt | AT st HATeT™/Ministry of Social Justice and Empowerment
WA W/ Government of India

@9 HEIT 1 12706 / 1022 / 2021

D HHA
Rrepradesat : A TS, FAR, WA '
e 9. gemr sifter /@d /T /E_ZQG@
E-mail: guddukumar32815@amail.com
TP : 08521260958
CRic :
EIRGIE] : TSP,
SL.9H. Bty
T4 HEg XAT BN,
R e (Rer) /fzm(fg
fU—844101
E-mail: gam@ecr.railnet.gov.in

rajeshisaxena@live.com
saxenalrajesh@vyahoo.co.in

GIST OF COMPLAINT
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Observation /Recommendations:

The complainant of Shri Guddu Kumar, Khalsi with 100% Visual Impairment Disability

t had applied
\ /

working under Senior Branch Engineer/Work East Railway Gaya. The Complain

for transfer to his office in home district Nawada on his own request.
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The respondent East Central Railway, vide letter no. dated 05.08.2021, submitted that the
transfer of Shri Guddu Kumar, Khalssi has been approved by Divisional Railway Manager/DDU
and NOC has been given by DNR division with approval of Divisional Railway Manager/DNR.

The complainant has informed by email ciated 18.09.2021, and submitted that he has
been shifted to home district Nawada. At present, from date 20.08.2021, the complainant has

been posted at Nawada, the nearest station of his residence. The complainant has expressed

N gqu;ofavcg

(Upma Srivastava)
Commlssmnerfor
Persons with Disabilities

his satisfaction.

Dated: 04.10.2021




COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
Teeine wTferantor fa‘Tm/Debértment of Empowerment of Persons with Disabhilities (Divyangjan)

w3 tfuentivar W@/ Ministry of Social Justice and Empowerment
R Wehit/Government of India

S HET : 12775 /1022 / 2021

D JqHA

IREaRREZ . sirfer SRBEEI _
ot %ﬂ% AR SR — At
foareit —2 /341, SREQRE R
AGTGH—226021 .

qud qR® 09415515932

SLQ?{ g shuchi.agnihotri@gmail.com

TH

yferarel : TETIEF
HE —400021 — f&ZﬁléK 6

JUp FR 022—66387680

BT : 022—22044336

?ffiﬂ : agmmums 1067 @centralbank.co.in

GIST OF COMPLAINT
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3. In response, respondent S.K. Garg, Dy. GGeneral Manager, HRD vide his letter dated
16.07.2021, submitted that the transfer orders of Shri Rajesh Agnihotri has since been reversed
and the officer who is the caregiver to his differently abled son, has been retained in Lucknow
as per our orders dated 15.07.2021.

4, The complainant filed his rejoinder by email dated 27.07.2021 and submitted that his
husband got retention at Zonal Audit Office Lucknow, but he is not retained in the office. He has
been allotted tours for the purpose of audit. He has been given orders to go for audit to Jhansi.
The complainant further submitted that in such ci-cumstances how they can look after his son

who is suffering from Brain Injury.

Observation /Recommendations:

i) Complainant submits that the Respondent is assigning outstation tour duties to the
Complainant’'s husband and hence he is not able to look after his divyang son. Earlier this Court
recommended to retain the Complainant's husband in Lucknow. Respondent retained the
Complainant in Lucknow office however, assigned outstation tours.

ii) It is prerogative of the employer to assign duties to the employees. However, for
effective implementation of DoPT O.M. No. 42011/3/2014, dated 06.06.2014, relating to
exemption from routine transfer of an employee who is care taker of divyang dependant, it is
imperative to avoid assignment of such duties to the employee which can hinder the employee

from taking care of divyang dependant.

iii) Hence, for effective implementation of DoPT guidelines in letter and in spirit, this Court
recommends that the Respondent may consider to avoid frequent assignment of such duties to

the Complainant’s husband which keep him away from his divyang dependant son for long

g The case is accordingly disposed off. ' Ve, ﬁ(\/c
e (37

period of time.

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 04.10.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

T Aafamsor faumt/Department of Empowerment of Persons with Disabilities (Divyangjan)

e = iR SifuefEr darera, Ministry of Social Justice and Empowerment
HRd WERR/Government of India

L2963¢

Case No. 12819/1141/2021

Complainant:
Tmt. Salamath,
R/0 16-57, Pilankala Vilan,Kadayal,
Kahyal Post, Kanyakumari District,
Tamil Nadu - 629101

Affected Person: Ms. Sameeha Barveen,
a person with Speech and Language
Disability

Respondent:
The General Secretary.
All India Sports Council of the Deaf; e 1226( 6{7
I-B, Institutional Area, Near Janta F lats,
Sarita Vihar, New Dethj - 1 10076
Email: aiscd1965 w omail.com

I. Gist of Complaini:

1.1 The complainant, Tmt. Salamath N. filed a complaint regarding denial to
select her daughter, Ms. Sameeha Barveen, a person with Speech and Language
Disability in the femaie contestant category from India for the upcoming 40
World Deaf Championship to be held at Dublin and Poland on 23-28 August,
2021.

1.2 The complainant alleged that for the said Championship, in the selection
round held in Delhi on 22.07.2021, Ms. Samecha Barveen scored high and she
was found eligible, but she was not selected by the respondent All India Sports
Council of the Deaf (AISCD); other girls were also not selected to participate.

2. Submissions made by the Respondent

2.1 AISCD filed their reply dated 07.08.2021 and refuted the allegations N

labelled by the complainant. They inter-alia submitted that Ms. Sameeha f,’f

Barveenn had not successfully cleared the trial conducted on 22.07.2021. As per {I”"_#
[

the guidelines, she was called for 100M Run and High Jump as performed in the N

(Page 1 0f 2)
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National Athletics Championship held a Chennai in December, 2019; and not for
any other event. Her performance in Long Jump satisfied only the required
minimum, so her claim is not correct.

2.2 Complainant’s claim is also not correct that she was the only female
candidate appeared for the trial. There were four girls — one from Delhi and
other three from Haryana; and it is still not correct that AISCD denied her entry
just because of being a girl.

2.3  Ministry of Youth Affairs & Sports (MYAS) had sanctioned to select
only five (total) and one coach on merit. When the trial conducted (apart from
the explanation above), the complainant was in the 8" position in merit list.
There were another girl from Haryana and another boy from Tamil Nadu,
possessing 6™ and 7™ positions respectively. As per instructions of MYAS, only
05 topers were selected who were all men.

3. Submissions made in Rejoinder

The reply filed by AISCD was sent to the complainant for filing
Rejoinder, but no rejoinder was received from the complainant despite lapse of
statutory period.

4. Observation/Recommendations:

The reply filed by the respondent is satisfactory. There appears no
discrimination against Ms. Sameeha Barveen, a person with Speech and
Language Disability. The case is accordingly closed.

)

N ’f
— (K}r}u =V t&v’a
Dated: 05.10.2021

(Upma Srivastava)
Commissioner
for Persons with Disabilities

O/o CCPD - Order — Case No0.12819/1141/2021 (Page 2 0f 2)
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feemima wuifaaantor fawrt/Department of Empowerment of Persons with Disabilities (Divyan gjan)

e A i afremfiar Waea, Ministry of Social Justice and Empowerment
HRa W& /Government of India

29663

Case No. 12807/1011/2021

Complainant:

Shri Pintu Kumar,
House No. 142,
Khirki Extension,
Malviya Nagar,
Delhi - 110 0@7.

Versus
Respondent :

The Nainital Bank Limited,

(Through the Managing Director & CEO) =
Head Office : Seven Oaks, p-lq 199

Mallital,
Nainital,
Uttarkhand — 263001

Disability : 100% Hearing Impairment

Gist of Complaint:

Shri Pintu Kumar, the complainant, submitted that the Nainital Bank
Limited has not been reserving 4% or more seats for PwDs as per provisions
of Rights of Persons with Disabilities Act, 2016. In the notification for
engagement of Management Trainees (MTs) and Clerks issued on
17.07.2021, the Bank has failed to fulfil their statutory obligations.

2. The matter was taken with the Managing Director & CEO, The Nainital
Bank Limited vide letter dated 02.08.2021.

[Yi/
-
.-_'.AL.:- 1 |Page

AR 8199, 6, WA I s, ¢ Rech—110001; TIATY: 23386054, 23386154; Seldaw : 23386006
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B The Vice President, The Nainital Bank Limited through his submissions
vide letter dated 01.09.2021 submitted that the Respondent Bank being a
private sector Banking Company and not a Government establishment is
therefore not amenable to the provisions in Section 33 and 34 and other
similar provisions governing reservations for Persons with Disabilities under
RPwD Act, 2016 and as such is not bound to provide reservations to the
persons with disabilities. The Respondent Bank in its Notification for
engagement of Management Trainees and Recruitment of Clerks have clearly
mentioned the statement to this effect by making it abundantly clear to the
aspirants that it is an old private sector scheduled commercial Bank.

Observation/Recommendations:

4. The Respondent's reply is satisfactory.  No further intervention is
required in the matter.

5. The case is accordingly disposed off. |
| i
A A ) ?

Dated: 07.10.2021 W o /) b‘v’@vﬁix‘fa;
/1 s ‘

{Upma Srivastava)
Commissioner for

Persons with Disabilities
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
fawie wwfeastur fawmt/Department of Empowerment of Persons with Disabilities (Divyangjan)

A A S fiafar Warer/ Ministry of Social Justice and Empowerment
AR WEHR/Government of India

Case No. 12794/1101/2021 \ Q,l%({

Complainant:
Shri S.K. Nirbhay, Bureau Chief — Delhi NCR,
PRESS — Khadi Aur Khaki, R/o C-26,
LIG DDA Flats, East of Loni Road, Shahdara,
Delhi-110093; Email: bureauchiefkhadiaurkhakhi@gmail.com
Mobile: 9811114885

Respondent:
The Chairman,
Life Insurance Corporation of India — E, Zﬁ 63‘0
Central Office, ‘Yogakshema’,
Jeewan Bima Marg, Nariman Point,
Mumbai-400021; Email: chairman@licindia.com

1. Gist of Complaint:

Shri S K. Nirbhay, M-58 2 person with 54% Locomotoer Disability, filed
a complaint dated 13.07.2021 that LIC Zonal Office, Sudeep Plaza, Sector-11,
Dwarka, Delhi is inaccessible for persons with disabilities. The said office is at
first floor of the building without any lift facility. Persons with Disabilities and
Senior Citizens have to climb about 30 steps to reach the office.

2 Submissions made by the Respondent

The Executive Director (E&OS), LIC, Mumbai in their reply dated
09.08.2021 submitted that they are exploring the possibility of shifting the said
Customer Zone at Dwarka to another convenient place in the same locality. The
existing premises which is situated on 1* Floor would be vacated, once the
premises on the ground floor is finalized, after giving due notice to the existing y

landlord. Lf B
3. Submissions made in Rejoinder

A copy of the reply dated 09.08.2021 of the respondent was sent to
complainant on 16.08.2021 for submission of rejoinder, but no rejoinder has
been received from the complainant.

{Page 1 0f 2)
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4. Observations/Recommendations:

4.1  To achieve accessibility at the Built Environment; Transportation and
Information; and Communication Eco-System etc., the Department of
Empowerment of Persons with Disabilities, Ministry of Social Justice &
Empowerment, Government of India has launched a nationwide campaign under
‘Accessible India Campaign’ — ‘Sugamya Bharat Abhiyan’ for the persons with
disabilities and reduced mobility.

4.2  Respondent is advised to make their office premises accessible and
barrier free/disabled friendly in terms of the provisions made under Sections 40
to Section 46 of the RPWD Act, 2016 read with the Rules 15 and 16 of the
Rights of Persons with Disabilities Rules, 2017.

4.3  Accordingly the case is disposed off.

i ]
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\ (Upma Srivastava)
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Dated: 07.10.2021

for Persons with Disabilities

0O/0 CCPD - Order — Case No.12794/1101/2021 (Page 2 of 2)



COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

feeaier wyrfeentur faumt/Department of Empowerment of Persons with Disab lities (Divyangjan)
e A S AfeRiEr Jarerd/Ministry of Social Justice and Empowerment

T TR/ i
Case No: 12765/1022/2021 Gevemmentdt india

Complainant X Shri Kandula Bala Bhaskar :
Engineering Assistant in All India Radio = QM 659
Q. No. D-3, All India Radio Staff Quarters,
Siripuram Visakhapatnam-530003

E-mail : kandulabalabhaskar@yahoo.com
Respondent ; Additional Director General (E) (S2)
' Office of Additional Director General (E) (SZ) — [qu éqo

All India Radio & Doordarshan
Swami Sivananda Salai
Chennai Pin-600005
E-mail i ramsch62@hotmail.com
Contact No _ 09650869944

GIST OF COMPLAINT:

The complainant Shri Kandula Bala Bhaskar, person with 60% d sability in left hand
working as Engineering Assistant in All India Radio, Visakhapatnam for the last 6 years. The
complainant is only bread earning member of his family of 7 members including his aged
parents (81 years & 75 years respectively) and dependent handicapped sistzr and her daughter.
The complainant have only one daughter who got selected in IIT Guwahat! B.Tech in last year
November. His father is retired private employee with EPF pension of Rs. 1000/- per month. He
is staying in quarters which do not have all facilities compared to outside: houses for last 13
years continuously without break because of large family'and due to his ‘inancial constraints.
The complainant get house for rent for large family (7 members) and he cannot pay huge rents
outside due to his financial problems. Due to his financial burdens he could not purchase a
small house till now. The complainant wife is also having hearing problem uses hearing
. machine. '

The complainant further submitted that his daughter is éway from him for studies as
there is no one here to support. His relatives are there in Hyderabad. The comiplainant has no
properties except his ancestral plot at his native place. The complainant applied for transfer to
Hyderabad in November 2020 for settle in Hyderabad with the support of his family relatives. If
the complainants get transfer to Hyderabad he will get support from his relatives in case of
himself and aged parents and handicapped sister. As CGHS Medical facilitizs are in Hyderabad,
It will also help himself as well as parents and handicapped sister. But his zonal office is not

considered his request for transferring to Hyderabad.

The complainant applied transfer to Hyderabad as per recent Prasar Bharti transfer
policy and DOPT order as per Prasar Bharati Transfer Policy, transfer committee may consider
sympathetically in case of transfer of persons with disabilities and as per DOPT order no: 36035
dated 31.03.2014 which indicates the practice of considering choice place |‘?f posting in case of

persons with disabilities may be continued. |
£k~

Sarojini House, 6, Bhagwan Dass Road, New Delhi-110001 ; Tel.: 23386054, 23386154 ; Telefax : 23386006
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The complainant further stated that transfer committee not considered his name in recent 4
transfer lists. They have considered persons without completing their tenure on medical ground

but they have not considered his case even after he has completed tenure and he is disabled
person with care giving to another disabled.

Therefore, the complainant is requested to CCPD to direct Additional Director General to
transfer him to Hyderabad so that the complainant lives securely in Hyderabad with his relatives
support and reasonable accommodation.

e The matter was taken up with the Respondent vide letter dated 08.07.2021 under
Section 75 of the RPwD Act, 2016.

3. In response, respondent M. Vasuki, Dy. Director General (HR), vide his letter dated
26.08.2021 submitted the following facts:

) As per office records the corrplainant has not intimated his wife's is hearing
impairment before;

i) The respondent submitted that he has not intimated his sister's handicapped to
this office. The applicant has not intimated the purchase of flat to the office. It is to intimate that
Visakhapatnam is also having CGHS facility and the applicant is utilising the CGHS facility for
his family and dependent family members. He also complained that this office has not
considered his request for transfer to Hyderabad, Prasar Bharati, New Delhi vide its Office
Order N0.122/2020-PPC issued in F.N0.10011/NTP/20139-PPC dated 20.04.2020 has instructed
this office that transfer / posting of any officer/official irrespective of cadre, grade, rank shalil not
be ordered at any level till further orders, in view of the economy instructions on transfer/posting
due to COVID-19.

iii) The respondent further submitied that the department considers each and every
case sympatheticaily. The requests of the em»loyees are examined by the transfer committee.
Only after examination of the transfer committze, transfer orders are issued. His earlier transfer
from Vijayawada to Visakhapatnam was done by zonal office as per his request dated
3/11/2014, in which he has also mentioned his handicapped status. His representations dated
27/7/2019 and 6/2/2020 for retention at ALL India Radio Visakhapatnam were aiso considered
by the transfer committee and transferred 2 staff members to difficult station (Markapur) who are
junior in station seniority. The applicant was working at major stations only from his initial
posting (Vijayawada, Warangal, Visakhapatnam) whereas other staff are posted to difficuilt
places also. Due to the Covid-19 Pandemic a~d resultant economy measures taken by Prasar
Bharati to avoid incurring expenditures due to large scale transfers, no general transfer orders

were issued during the period 2020-21.

iv) The respondent further submitt2d that the general transfer orders are not being
issued due to prevailing Covid-19 pandemic and the resultant economy measures taken by
Prasar Bharati to minimise the expenditure. However, it is not out of context to highlight here
that the post of Engineering Assistant is an operational post created for the purpose of operation
and maintenance of All India Radio & Doordarshan technical facilities. The employee holding
this post is liable to be transferred within the zone as per the existing guidelines for transfer of
employees of Prasar Bharati. The transfer guideline is to be so followed that the services of
Doordarshan and All India Radio are smoothly carried out while addressing the transfer/posting
needs of the employee in equality. The various stations of Doordarshan and All India Radio are
divided into two category. i) Normal tenure station and ii) Difficult tenure station. Transfer /

A e,
2 H} _,f"'--



posting of employees are planned in such a manner so as to ensure smooth functioning of the
services being rendered to the public generally termed as listeners/viewers. As per the guideline
for transfer of the employees of Prasar Bharati, those officials who complete their tenure at
difficult station should be as far as possible ke posted at their choice station. The transferring
authority is accountable for smooth functionirig of the technicai facilities across the zone and
posting of employees is a prerogative of the authority in the interest of the service to be
rendered to the public/listeners/Viewers. Therefore posting of employees in a manner that leads

to a concentration at one location is likely to create difficulties in the functioning of other
technical facilities due to shortage of skilled manpower.

V) The respondent further submitted that there is no discrimination by the
department while considering the request of the applicant. The representations of the applicant
dated 27/7/2019 and 6/2/2020 to retain him at Visakhapatnam were considered by the
department and retained him at AIR Visakhapatnam transferring his juniors (Station seniority)
and his subsequent representation is pending with the department and the same will be placed
before the transfer committee for sympathetic consideration as per the extant rules.

Vi) The respondent further submitted that applicant's online grievance dated
24.5.2021 for transfer to Hyderabad from Vishakapatnam has been received by Central
Grievance Cell, Prasar Bharati New Delhi but same could not be disposed of timely on account
of technical problems and administrative constraints. However, needful action is being taken in

this regard in collaboration with concerned office.

4. The complainant has submitted ther rejoinder vide email dated 17.08.2021 and
submitted the following facts: -

i) The complainant submitted that his wife is not handicapped but having some
hearing problem for which she uses hearing machine. The complainant mentioned in the
complaint that the absence of his daughter (#way from him for studies) he can't depend upon
his wife fully because of her hearing problem. So, that is also one reason for his transfer to

Hyderabad where relatives can support me.

ii) The complainant further stated that Zonal office has mentioned mistakenly that
the complainant not intimated about purchase of flat. The complainant informed that he never
purchased a Flat/House in his life as the compiainant in his grievance he want to purchase a flat

or house with the help ancestral site dispose amount and with bank loan.

iii) In January 2021, transfer list, Zonal office transferred one person on medical
grounds to Visakhapatnam from Hyderabad. Zven though there is no vacancy of Engineering
Assistant in Visakhapatnam and by that time the complainant already applied for transfer to
Hyderabad zonal office have not transferred him in his place instead they have transferred one

person to Markapur who is junior to him.

iv) Even though, the complainant naver asked Zonal office to retain him permanently
at one place. The complainant has also unde gone 4 transfers in his service like other normal

persons. The complainant worked at B category places only.

Finally, the complainant request to the Hon'ble Court to direct his Additional Director

General (E) to consider his case sympathetically and transfer him to Hyderabad immediately.



5. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 23.09.2021. The following were present:

i) Shri Kandula Bala Bhaskara — Complainant

i) Shri K. Subbarao, Dy. Direztor along with Shri K.\V. Ramchandran,
DDG, Chennai - Respondent

Observation / Recommendations:

1. This court is inundated with the Complaints related to the issue of transfer.
Consequently, this court has an opportunity tc look into the issues and examine the arguments
and objections filed by the Respondents in te past. This court is seizing this opportunity to

delineate laws, guidelines and case laws relating to the issue of transfer of divyang employees.

2, First legislation which was enacted by “he Parliament related to Persons with Disabilities
was Mental Health Act, 1987. The Act contaired provisions related to guardianship of Persons
with Intellectual Disabilities. It fell short of adcressing issue of discrimination with Persons with
Disabilities. Thereafter in 1995, Parliament enacted The Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation) Act, 1995. The 1995 Act was enacted
to fulfil obligations which arose out of Internztional Instrument. In 1992 Economic and Social
Commission for Asia and Pacific Region adopted Proclamation on the Full and Effective
Participation and Equality of People with Disabilities. India was signatory to the Proclamation

and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995
Act were

a. To fix responsibility of the state towards protection of rights, provision of medical
care, education, training, employment and rehabilitation of Persons with Disabilities,

b. To create barrier free environment tor Persons with Disabilities,

c. To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons

3. Thereafter, in year 2008, United Nations General Assembly adopted UN Convention on
Rights of Persons with Disabilities ((CRPD’). India was one of the first countries to sign and
ratify the treaty. With ratification of the CRPD, it became obligation of the state to enact new law
in furtherance of the commitments under CRPD. In 2016, parliament enacted Rights of Persons
with Disabilities Act, 2016. Some of the objecties sought to be achieved by this new Act are —

(@) Respect for inherent dignity, individual autonomy including freedom to make one'’s
own choices and independence of person;

(b) non-discrimination;

(c) full and effective participation and irclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part of human
diversity and humanity;

(&) equality of opportunity;

(f) accessibility;

{g) equality between men and women;

(h) respect for the evolving capacities of children with disabilities and respect for the
right of children with disabilities to preserve their identities. "\
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4, Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time

relating to different aspects of employment, for instance, recruitment, nature of duties, work
environment, promotion, transfer etc.

5. Since in this order this court is concerned with issue of transfer only, hence it is
important to list different types of issues and objections which are raised by the respondent from
time to time and further to mention related provisions and case laws on the point.

6. Issues related to transfer and posting to divyang employees may be divided into three
categories -

a)  Posting of divyang employee at native place,
b)  Exemption from routine transfer of divyang employee,

c)  Posting of employee who serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a)  ARTICLE 41 of INDIAN CONSTITUTION — The state shall make effective provisions

for securing the right to work, to education and to public assistance in cases of
unemployment, old age, sickness and disablement.

b)  SECTION 20 (5) OF RPWD ACT, 2016 — Sub Section 5 of Section 20 provides that

the appropriate government may frame policies for posting and transfer of employees with
disability.

c) SECTION 20 (2) OF RPWD ACT, 2016 — Sub Section 2 of Section 20 lays down
that government establishment shall provide reasonable accommodation, appropriate

barrier free and conducive environment t> divyang employees.

d)  O.M. No. 302/33/2/87 dated 15.02 1988 issued by Ministry of Finance - This O.M.
provides guidelines related to posting of Divyang employees at their native place and
exemption of such employees from -outine transfer. This O.M. also provides that
employees should not even be transfeired on promotion if vacancy exists in the same
branch or in the same town. Further, this O.M. provides that if it is not possible to retain
Divyang employee at his place of posting, due to administrative exigences, even then he
must be kept nearest to his original place and in any case he should not be transferred at

far off or remote place of posting.

e) O.M. No. 14017/41/90 dated 10.05 1990 issued by DoP&T - This O.M. provides that

employees belonging to Group C and D nust be posted near to their native place.

f) O.M. No. 14017/16/2002 dated 12.03.2002 issued by DoP&T — This O.M. clarifies
rule laid down in O.M. dated 10.05.1290. The said O.M. laid down that Government
employees belonging to Group C and Group D must be posted near to their native place.
O.M. of year 2002 further extended this rule for employees belonging to group A and B as
well.

g) O.M. No. 36035/3/2013, dated 31.03.2014 issued by DoP&T — This O.M. lays down

certain guidelines for providing faciities to divyang employ}:?s of government
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establishments. Under heading *H’ of the O.M. two guidelines with respect to transfer and
posting of divyang employees are laid dewn. Firstly, it is laid down that divyang employees
may be exempted from rotational transf=r and allowed to continue in the same job where
they would have achieved the desired rerformance. Secondly, the O.M. provides that at
the time of transfer/promotion, preferenc: in place of posting may be given to the Persons
with Disabilities subject to the administra ive constraints.

h)  O.M. No. 42011/3/2014, dated 06 16.2014 issued by DoP&T — This O.M. is related
to posting of government employees who is care giver of Divyang child. Considering
challenges which are faced by care givar of divyang child, this O.M. provides that care

giver of divyang child may be exempted from routine transfer/rotational transfer.

) O.M. No. 42011/3/2014, date3d 08.10.2018 issued by DoP&T — This O.M.
extended the scope of O.M. dated 06.16.2014. This O.M. lays down that government
employee who serves as main care giver of dependant

daughter/son/parents/spouse/brother/sisier may be exempted from exercise of routine
transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

8. It is noteworthy that even before Sectiin 20(5) was conceptualised, DoP&T and other
departments of the government framed policies relating to exemption of divyang employees
from routine transfer and transfer at native place. As rightly laid down in DoP&T O.M. dated
31.03.2014, focus behind exempting from routie transfer or behind giving preference in transfer
and posting is to provide an environmen' to divyang employee in which he can achieve the
desired performance and where their services an be optimally utilised. Combined reading of all
the guidelines further makes it clear that government's approach on the issue of transfer is
progressive and forward looking. In 1990 13P&T issued O.M. exempting Group C and D
divyang employees from routine transfer. This was extended to Group A and B divyang
employees in year 2002. Similarly, Ministry of Finance (MoF in short) created an exception for
divyang employees in year 1988, long befsie 2016 Act was enacted. MoF in O.M. dated
15.02.1988 went on to exempt divyang embloyees from routine transfer even in case of

promotion of such employee.

9. Even in case of employee who serves @5 care giver of divyang dependant, approach is
progressive. Till 2018, care giver of divyang depéndent child was exempted from routine
transfer. By DoP&T OM dated 08.10.2018, “ivyang dependent spouse/brother/sister/parents

were also added.

10. Objective behind exempting care giver must also be understood. DoP&T O.M. dated
06.06.2014, rightly lays down that rehabilitation of divyang dependant is indispensable process
which enables divyang person to reach and maintain physical, sensory, intellectual, psychiatric
and social functional levels. If care giver of such person would be subjected to routine periodic
transfer, it will have adverse impact on the rehabilitation process of divyang dependent. It is
certain that it is utmost duty of the government employee to serve with utmost dedication,
however, this fact does not take away his rigl't to take care of his divyang dependent. Hence,

objective behind DoP&T guidelines is to strike halance between the two aspects.
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OBJECTIONS AND ISSUES RAISED BY RESPONDENTS IN PREVIOUS SIMILAR
COMPLAINTS BEFORE THIS COURT ANI) CASES BEFORE HONBLE HIGH COURTS,
CENTRAL ADMINISTRATIVE TRIBUNALS

1. ISSUE - Exempting divyang employee from transfer if Service Rules prescribe for
mandatory transfer.

12. A case was filed before Hon’ble Delhi -ligh Court in which Respondent Bank submitted
that divyang employee cannot be exempted from routine transfer at remote rural branch
because as per Service Rules for promotion every employee has to serve for fixed period at

rural branch. ANJU MEHRA v. CANARA BANK. W.P. (C ) 7927/2020. judgment dated
05.11.2020

13. Court did not accept the contentions forwarded by the Respondent Bank and held that
divyang employee must be exempted from rcutine transfer and posting at rural location. Court
relied upon DoP&T O.M. dated 31.03.2014 and held that divyang employee must be exempted
from routine transfer. Court also relied upor O.M. No. 69/2018 dated 13.12.2018 issued by
Canara Bank, whereby divyang employees with disability percentage of 65% or above are
exempted from mandatory service at rural location.

14. I1SSUE - Since, transfer is an incidence of service should employee follow transfer Orders
without exception?

15. This issue is often raised by the Respondents. Hon’ble Delhi High Court answered this
issue in ANJU MEHRA v. CANARA BANK: VJ.P. (C ) 7927/2020, judament dated 05.11.2020.
Court held that this principle is not applicable in cases pertaining to transfer of divyang
employees. Court held that when employee is agitating his rights under RPwD Act, 2016 or

PwD Act, 1995, principles of general nature are not applicable in such cases because both Acts

are enacted in furtherance of international commitments and to ensure equal treatment to
Persons with Disabilities.

16. ISSUE - Can an employee be exempted if he was intimated about transferable nature of
the job at the stage of joining?

17.  Respondents often submit that the employee was intimated at the time of initial
recruitment about transferable nature of the job hence, he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hon'ble Supreme Court. Hon'ble
court in UNION OF INDIA v. S.L. ABBAS (AIR 1993 SC 2444) and in B.VARDHA RAO v.
STATE OF KARNATAKA (AIR 1989 SC 1955) held that transfer is incidence of service and

courts must not interfere in transfer issues unless such transfer is vitiated by mala fides or is

made in violation of transfer policy.

18.  The contention has been rejected by vaious High Courts. Hon'ble High Court of Madhya
Pradesh in SUDHANSHU TRIPATHI v. BANIK OF INDIA; W.P. No. 148/2017: judgment dated
27.04.2018, Hon'ble High Court of Delhi in \/ K. BHASIN v. STATE BANK OF PATIALA: LPA
No. 74/2005, judament dated 03.08.2005 and Hon'ble Central Administrative Tribunal in
PRADEEP KUMAR_SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION. OA No
2233/2017, Order dated 08.02.2018 held tha' law laid down in S.L. ABBAS and B. VARDHA

RAQ is not applicable in the cases related to transfer of Divyang employees. Courts held that

transfer policies framed by various government establishments are framed to cover normal




circumstances. When divyang employee is challenging his transfer under RPwD Act. 2016 or
PwD Act, 1995 or various guidelines which are passed from time to time, such challenge is
under special statutes which are enacted in firtherance of international commitments. Further,
courts also laid down that when transfer policy is silent on some issue, then government
establishment is bound to follow statutory pre visizns and government guidelines on such issue.
Court further laid down that when transfer is "ot challenged under transfer policy, government
establishment is bound to consider the exclus ve/special circumstances prevailing at the time of
effecting the transfer of the government employee.

19. In V.K. BHASIN judgment, Delhi High Court also held that through in transfer matters
court does not sit as court of appeal, but court cannot also lose sight of special legislation, rules
and O.Ms. enacted for Divyangjan because -bjective of these provisions and O.Ms. is to fulfil

the international commitmenis and give equal reatment to Persons with Divyangjan.

20. ISSUE - Various O.Ms. related tc transfer & posting of divyang employees are of

recommending nature and are not binding on the government establishments.

21.  Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while relying
upon the judgments of Hon’ble Supreme Court in judgments of Hon'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD: (2009) held

that when executive instructions confer speciz| privileges with respect to special circumstances,

such guidelines will have to be adhered to anz followed by the government establishment as a
model employer. Needless to say that all these guidelines are also framed in furtherance of
Article 41 of Indian Constitution.

22. ISSUE - In case if employee who is care giver of divyang dependent is transferred at any

place which has good medical facilities, wheth=r exemption guidelines would not be applicable?

23. O.Ms. dated 06.06.2014 and dated 08.10.2018 and Hon’ble CAT Order in PRADEEP
KUMAR_SRIVASTAVA provide guiding principles on this issue. In this judgment tribunal
analysed O.M. dated 06.06.2014 and distin_uished between ‘medical facilities’ and ‘support
system’. In O.M. dated 06.06.2014 and 08.12.2018 availability of medical facilities is not the

criterion for determining issue of exemption of transfer. As per the two O.Ms. criterion or point of
focus is ‘rehabilitation process’ of the divyang child. Support system and rehabilitation are
indispensable process which help divyang to raintain physical, psychological and social levels.
Support system does not only mean avaiability of doctors and medicines, O.M. dated
06.06.2014 provides meaning of ‘support system’ as a system which comprises of preferred
linguistic zones, school/academic levels, administration, neighbours, tutors, special educators,
friends and medical facilities. It is certain from the plain reading of the O.M. that medical
facilities are just one component of ‘support system’. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless to say that when care civer would be subjected to exercise of routine
transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for

exemption from routine transfer.

24, Itis also to be noted that O.M. dated 06.06.2014 has now been replaced by O.M. dated
08.10.2018, however, O.M. of 06.06.2014 is still relevant to understand the reason for

exempting care giver from routine transfer. Moreover, in 08.10.2018 O.M. criterion for
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exemption has been kept the same, i.e. rehat ilitation, change is only made in persons who can
be considered as ‘dependant’.

25.  Other provisions which are helpful in derstanding the intent of Rights of Persons with
Disabilities Act, 2016 are -;

4. Women and children with disabilities.—(1) The appropriate Government and the
local authorities shall take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and local
authorities shall ensure that all children with disabilities shall have right on an equal basis
to freely express their views on all matiers affecting them and provide them appropriate
support keeping in view their age and disability.”

16. Duty of educational institutions —The appropriate Government and the local
authorities shall endeavour that all educational institutions funded or recognised by them

provide inclusive education to the children with disabilities

24. Social security.—(1) The appropriate Government shall within the limit of its
economic capacity and development formulate necessary schemes and programmes to
safeguard and promote the right of persons with disabilities for adequate standard of living
to enable them to live independently or in the community: Provided that the quantum of
assistance to the persons with disabilities under such schemes and programmes shall be

at least twenty-five per cent. higher than the similar schemes applicable to others.

27. Rehabilitation.—(1) The appropriate Government and the local authorities shall within
their economic capacity and development, undertake or cause to be undertaken services
and programmes of rehabilitation, particularly in the areas of health, education and
employment for all persons with disabilities.

38. Special provisions for persons with disabilities with high support—(1) Any
person with benchmark disability, who considers himself to be in need of high support, or
any person or organisation on his or her behalf, may apply to an authority, to be notified
by the appropriate Government, requesting to provide high support.

2(d) - “care-giver” means any person ncluding parents and other family Members who

with or without payment provides care, sipport or assistance to a person with disability.

26. Intention of RPwD Act, 2016 is reflected in above mentioned provisions of the Act. These
provisions makes it clear that legislature intended to provide supporting environment in terms of
health, education, social and psychological support. Hence, O.M. dated 08.10.2018, which
provides for exemption of care giver of divyarg dependent is framed to achieve intentions and
objectives of Rights of Persons with Disabilties Act, 2016 and hence these guidelines are
binding on the government establishments.

SOME OTHER CASE LAWS ON THE ISSUE OF TRANSFER OF DIVYANG EMPLOYEE

27. [Indian QOverseas Bank v. The Chief Conimissioner for Persons with Disabilities: Civil Writ
Petition No. 14118/2014; judgment of Hon'ble High Court of Rajasthan, dated 24.04.2017 — In

this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoted

and posted to Mumbai. He approached Crief Commissioner for Persons with Disabilities

d
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(‘CCPD' in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 recommended for
retention of the employee in Jaipur. Bank fz led to implement the Order of CCPD. Employee
approached Hon'ble High Court for implementation of CCPD Order. Bank challenged CCPD
Order and opposed the petition and contenc ed that promotion policy provides for transfer on
promotion of the employees. Court rejected ‘he bank’s contention and held that grievance of
divyang employees must be considered with compassion, understanding and expediency.

Hon’ble court held that the employee must be retained in Jaipur branch even after promotion.

28. Samrendra Kumar Singh v. State Bank of India; Writ Petition No. 5695/2013: judgment

dated 17.01.2014 — In this case Petitioner, a divyang employee of the Respondent bank, was
posted in Ranchi. Thereafter, he was jromsted and was posted in Daltonganj, Jharkhand.
Petitioner approached Hon'ble High Couit for quashing of transfer orders and retention in
Ranchi. Respondent bank relied upon its transfer policy and contended that at the time of
promotion employees are transferred. Furthe- it was contended that O.Ms. issued by various
ministries and departments are of directory nature and are not binding. Hon’ble High Court
rejected Respondent bank’'s contentions ard relied upon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05.1990 and 13.03.2002. Hon'ble court quashed

transfer Orders issued by the Respondent bairk and directed for employee’s retention in Ranchi.

PRESENT CASE

29.  Complainant has filed the present Complaint seeking transfer to Hyderabad. Respondent
submitted that the Respondent is sympszthetic towards rights of divyang employees.
Complainant is posted in Vishakhapatnam snce 2014. He was retained at same location in
2019 and 2020 on his own choice. Respondent further submitted that at present transfer
application of the Complainant could not be considered because due to Covid -19 restrictions
transfer of all officers irrespective of cadre, rark or grade was prohibited. Further, various offices
and posts in the Respohdent establishments were either getting closed or were relocated. Due
to these reasons administrative exigencies wzre caused and transfer of the Complainant was

not considered. Respondent further assured that decision of Complainant’s transfer will be
taken in due course of time.

30. Case of the Complainant squarely falls within parameters of O.M. No. 36035/3/2013,
dated 31.03.2014 issued by DoP&T. Court also takes cognizance of the fact that the
Respondent establishment is facing administrative constraints. Therefore, censidering the
assurance given by the Respondent, this cour recommends that the Respondent establishment

shall transfer the Complainant to place of his choice as soon as possible.

//‘
31. This case is disposed off. \ / ) ,{l/
Aon Voo | a e,
we (U
(Upma Srivastava)
Commissioner for

Persons with Disabilities
Dated: 04.10.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

feeaime wuTferetur faumT/Department of Empowerment of Persons with Disabilities (Divyangjan)
qmTfee ArE AR AfueRar §3ed/Ministry of Social Justice and Empowerment
WA W&R/Government of India

Case No: 12643/1021/2021

Complainant: Shri Banwari Lal Sharma
i T-1/107, Nirman Vihar-1 — Pl
Sector-2, Vidyadhar Nagar
Jaipur, Rajasthan — 302023
E-mail: <banwari.sharma@mca.gov.in>

Respondent:  The Secretary
Ministry of Corporate Affairs, 5t Floor :
A — Wing, Shastri Bhawan, Dr. RP Road —_— Pd?/o\}\/\(
New Delhi — 110001
E-mail: <secy.mca@nic.in>

Complainant: 40% locomotor disability

GIST of the Complaint:

Complainant vide complaint dated 22.02.2021 submitted that he has been working
as a Senior Technical Assistant (STA) since May 2012 and he is eligible for promotion from
STA to Junior Time Scale (JTS). Accordingly, he had submitted the representations dated
18.09.2018 & 05.02.2020 respectively before the Respondent but till date no action has
been taken by respondent. He has requested to consider his promotion ir the cadre of JTS
as PwD candidate.

2. The matter was taken up with the Respondent vide letter dated 04.03.2021 under
Sectiqn 75 of the RPwD Act, 2016.

3. In response, Under Secretary, Ministry of Corporate Affairs, New Delhi vide letter
dated 06.04.2021 inter-alia submitted that based on the Hon'ble Supreme Court's
Judgments quoted by the complainant, he may be considered for prorotion to Jr. Time
Scale grade of Indian Corporate Law Service cadre as PwD candidate. They further
submitted that DoP&T has also filed an application for clarification on 28.09.2020 in the
matter of Siddaraju Vs State of Karnataka before Hon'ble Supreme Court. E

w9 3199, 6, AAE ST IS, A3 faeeli—110001; IIATN: 23386054, 233867154; ST T : 23386006
Sarojini House, 6, Bhagwan Dass Road, New Delhi-110001 ; Tel.: 23386054, 23386154 ; Telefax : 23386006

E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in )
(Fuar Afasy ¥ wEAER @ fav SwRiva $Ed /99 & vy fad)
(Please quote the above file/case number in future correspondince)
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4, Complainant vide rejoinder dated 15.06.2021 inter-alia submitted that Ministry has
not enclosed complete documents as stated in the letter and he has requested to direct the
respondent to furnish the complete documents during the course of hearing. In absence of
application for clarification filed by DoP&T before the Hon'ble Supreme Court, it cannot be
ascertained that what matter is pending before the Hon'ble Court. If the matter is pending
for decision on reservation for entry level in service than applicant is eligible for promotion

as the applicant has been recruited against the direct recruitment post.

Bs After considering the respondent's reply dated 06.04.2021 and the complainant’s
rejoinder 15.06.2021, it was decided to hold a personal hearing in the matter and therefore,

the case was listed for personal hearing on 07.09.2021.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 07.09.2021. The following were present:

e Shri Banwari Lal Sharma — complainant
e Sri Randhir Kumar, Under Secretary on behalf of respondent

Observation/Recommendations:
6. Both the parties were heard.

7. Present Complaint is related to reservation in promotion. Complainant alleged that
reservation in promotion is not extended to him. He further claims that is reservation in
promotion would be extended to him, he may get promoted to Junior Time Scale.
Respondent expressed its inability to extended reservation in promotion because of
absence of DoPT guidelines on this issue.

8. It is indispensable to mention Section 34 of Rights of Persons with Disabilities Act,
2016.

Section 34 - Reservation - (1) Every appropriate Government shall appoint in every
Government establishment, not less than four per cent. of the total number of
vacancies in the cadre strength in each group of posts meant to be filled with
persons with benchmark disabilities o which, one per cent. each shall be reserved
for persons with benchmark disabiltics under clauses (a), (b) and (c) and one per
cent. for persons with benchmark disabilities under clauses (d) and (e), namely

(a) blindness and low vision;
(b) deaf and hard of hearing;




9.

(c) locomotor disability including cerenral palsy, leprosy cured, dwarfism, acid attack
victims and muscular dystrophy;

(d) autism, intellectual disability, specific learning disability and mental illness;

(e) multiple disabilities from amongst sersons under clauses (a) to (d) including deaf-
blindness in the posts identified for each disabilities:

Provided that the reservation in promotion shall be in accordance with such
instructions as are issued by the appropriate Government from time to time:

Provided further that the appropriate Government, in consultation with the Chief
Commissioner or the State Commissioner, as the case may be, may, having regard
to the type of work carried out in any Government establishment, by notification and
subject to such conditions, if any, as may be specified in such notifications exempt
any Government establishment from tae provisions of this section.

(2) Where in any recruitment year any vacancy cannot be filled up due to non-
availability of a suitable person with benchmark disability or for any other sufficient
reasons, such vacancy shall be carried forward in the succeeding recruitment year
and if in the succeeding recruitment year also suitable person with benchmark
disability is not available, it may fist be filled by interchange among the five
categories and only when there is no person with disability available for the post in
that year, the employer shall fill up the vacancy by appointment of a person, other
than a person with disability:

Provided that if the nature of vacancies in an establishment is such that a given
category of person cannot be employed, the vacancies may be interchanged among
the five categories with the prior approval of the appropriate Government.

(3) The appropriate Government may. by notification, provide for such relaxation of
upper age limit for employment of persons with benchmark disability, as it thinks fit

For effective adjudication of the Complaint first proviso of Section 34 is important.

Reading of the Proviso suggest that two points are laid down in the Proviso. Firstly, there

shall be reservation in promotion and secondly, reservation in promotion shall be in

accordance with the instructions issued by the appropriate government.

10.

In the present Complaint, Respondent expressed its inability to extend reservation in

promotion for divyang employees becausz ‘appropriate government' failed to issue

necessary instruction under Section 34 of RPwD Act, 2016.

1"

Respondent also submitted that DoP&T, which is responsible to issue necessary

guidelines under Section 34, has filed a clarification petition in Hon'ble Supreme Court on

the issue of reservation in promotion for divyang employees. 4




12. Petition is no more res integra. Hon'ble Supreme Court disposed off clarification
petition by Order dated 28.09.2021 in SIDDARAJU v, STATE OF KARNATAKA:
Miscellaneous Application No. 2171 of 2020 whereby Hon’ble Court directed Union of India

to implement reservation in promotion for PwBDs and 1o issue instructions on reservation in
promotion under Section 34 of RPwD Act, 2016 within time limit of 4 months from date of
Order.

13. This court recommends that as soon as DoP&T issues necessary guidelines,
Respondent shall peruse the same without delay and shall adhere to the same in letter and
spirit. Further, it is recommended that the Respondent shall extend reservation in promotion
according to such guidelines and also dispose the Complaint’s grievance in accordance with

the guidelines of the DoP&T. {f;,-

N~ :f)\f"l v @675&;\[&\» .
14.  Case is disposed off.

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 07.10.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DI\/YANGJAN)
TEEIFNF{ QTfEaRToT ﬁl‘lTTTT/Department of Empowerment of Persons wlth Disabilities (Divyangjan)

qraTtees =" ST frewfiar waTe™/Ministry of Social Justice and Empowerment
WRA W&R/Government of India

Case No: 12847/1023/2021

Complainant: Shri V Konda Naik

Q. No. B18-4/1, Door No. 155 —P2973uL

Gowtami Nagar Colony, Aswapuram Mandal -
Badradri Kothagudem Distt., Telangana — 507116
E-mail: <vkondanaik1@gmail.com>

Respondent:  The General Manager
Heavy Water Plant (Manuguru)
Badradri Kothaguden, Dist. Telangana —  [LraRqf
E-mail: <gm@man.hwb.gov.in>

Complainant:  50% Locomotor Disability

GIST of the Complaint:

Complainant vide complaint dated 18.08.2021 submitted that table and chair allotted
to him are not in good conditions. Therefore, he has requested to provide special furniture

so that his work efficiency would be improved.

2. The matter was taken up with the Respondent vide letter dated 25.08.2021 under
Section 75 of the RPwD Act, 2016.

3. Respondent vide letter dated 25.09.2021 inter-alia submitted that t7e request of Shri

V Konda Naik for provision of Special Furniture is under active consideration.

4, Complainant vide rejoinder dated 25.09.2021 reiterated his grievance and submitted
that old table and chair was provided on 24.09.2021 which is not suitable as per his

requirement. He has requested to provide Godrej Interio Office Desk T9-Table and Wipro
furniture. )

‘g’
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Observation/Recommendations:

D. In the light of the documents available on record, it is the respondent to follow
necessary government instructions in time and implement the same for all employees who

are persons with disabilities, as per followirg DOP&T's OM :

DOP&T O.M. No.36035/3/2013-Estt. (Res) dated 31.03.2014 - entitled
“Guidelines for providing certain facilities in respect of persons with
disabilities who are already employed in Government for efficient performance

of their duties Para C” states......

‘Providing aids/assistive devices ...the persons with disabilities could perform their
duties efficiently if they are provided with aids and appliances which are suitable to
their needs. Ministries /Departments and their attached and subordinate offices,
Central Public Sector Enterprises, Cantonment Board, etc. should assist the persons
with disabilities by providing them high tech/atest technology led assistive devices
(including fow vision aids, hearing aids with battery), special furniture, wheel
chairs (motorised if required by the employee), software scanners, computer and
other hardware, etc. in accordance with their requirement, which would improve their
efficiency.

They should either provide or shall reimburse the cost of such devices with a specific
time period for such devices to persons with disabilities in accordance with the
price/durability of the special devices, special furniture, software, scanners, computer
and other hardware, etc. as fixed by them, in consultation with various National
Institutes working in the sphere of disability. A review exercise shall be carried out by
the Departments/Ministries every three years to check the availability or need for
introduction of enhanced/upgraded versions of such devices/software etc. They shall
utilise their existing budget provisions for pro viding these facilities."

6. Accordingly this Court recommends that the special furniture as required by the
complainant shall be provided to him immediately by the respondent e

| Naa I:-’Lji;/\fdﬁrf/@\/"\ _

(Upma Srivastava)
Commissioner for
Persons with Disabilities

7. Case is disposed off.

Dated: 07.10.2021




feemine wwifemenrtur fasmt/Department of Empowerment of Persons with Disabilities (Divyangjan)
AT = 3 AfieRTiar WaTer™/Ministry of Social Justice and Empawerment
YRd Whi/Government of India

Case No: 12846/1023/2021

Complainant:  Shri G.V.S. Santosh Kumar _
Door No. 2-28-13, MIG 1147 - gl
Sector-6, MVP Colony, Near MVP Super Market
& Trinity School, Visakhapatnam — 530017
E-mail: <gvvsantosh@gmail.com>

Respondent:  The General Manager
Union Bank of India, FGMO ~ Dwarakanagar

COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

Mohan Manson, Dwarakanagr 4t Lane
—— Pagyr

Visakhapatnam
E-mail: <fgm.Visakhapatnam@unionbankofindia.com>

Complainant:  90% person with disabilities (63%HH+30%0H)
GIST of the Complaint:

Complainant vide complaint dated 15.08.2021 submitted that he has been appointed
as a Office Assistant under PwD quota in Union Bank of India on 23.11.2020. He further
submitted that previously he was on an Officer Scale -I in Andhra Pradesh Grameena Vikas
Bank for two years nine months and was given penalty “removed from szrvice” which shall
not be a disqualification for future employment. He has requested to sanction of pay
protection as per Govt. of India guidelines as he was shifted from Andhra Pradesh
Grameena Vikas Bank (APGVB) to Union Bank of India.

2. The matter was taken up with the Resporident vide letter dated 26.08.2021 under
Section 75 of the RPwD Act, 2016.

g Respondent vide letter dated 22.09.2021 inter-alia submitted that at the time of
submitting application of recruitment of clerks, complainant has committed to willful
suppression regarding his alleged previous employment to hide the fact of “removal from

service” by his previous employer i.e. APGVB and he has f_Hthher submitted a false

%

E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in
(Puar wfdsg § wAraR @ fav SWIgy $rEd /B9 e savy o)
(Please quote the above file/case number in future correspondence)
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declaration in his application. Therefore, Bank has issued a show cause notice dated
28.04.2021 to the complainant. They further submitted that only Ex-service men who are
joining the Banks after completion of specified period of service are alone entitled for the
pay protection benefit, hence complainant is not entitlied to any pay protection under any
Act.

4, Complainant vide rejoinder dated 23.09.2021 inter-alia submitted that before joining
Union Bank, he had worked in the Gramina Vikas Bank from 03.10.2013 to 04.08.2016 and
he had some problem there and he was removed from service which shall not a
disqualification for future employment after conducting disciplinary proceedings. He has

requested to pass orders to grant pay protection to PwD.

Observation/Recommendations:

5 In light of the facts and material available on record, the reply of the respondent was

found satisfactory. Further, the matter is purely an administrative issue and does not involve

any discrimination on grounds of disability. ) -
( /
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6.  Caseis disposed off, b X
(Upma Srivastava)
Commissioner for

Persons with Disabilities
Dated: 20.10.2021




COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
T wyfertantor W/Department of Empowerment of Persons with Disablities (Divyangjan)
wrmferes g i ifreRTRar Warerd/Ministry of Social Justice and Empowerment
A Wahit/Government of India

Case No: 12692/1023/2021

Complainant:  Shri Dinesh Kumar Silvante e P/’)/OLKM b\
- LIG Il - 394, New Subhash Nagar
Raisen Road, Bhopal — 462024

Respondent:  The Divisional Railway; Manager
West Central Railway, Habibganj - 462024~ ~— P-2CU(™
e-mail: <gm@uwecr.railnet.gov.in>

Complainant: 50% Locomotor disability
GIST of the Complaint:

Rrprasal &1 el e feeie 31.03.2021 H @ET 7 1% I9@T AATSH
af¥em A8 Yo @ VT GARN B U8 R BRRG & AT IFHI VTS B QNI
f&Td 24.05.2010 BT IFIT & TN TGGAR, BIC 9IS T ATHUT & IMYR W YT
§ Frgfaa e 8 8k ©Id g8 @ e 25.05.2010 ¥ 20.12.2011 T 25 TN
@ g IH RaRe Yo el W@ R S9a a8 Ued d] 3 73| urRdl @
3 BT © 5 S oo fow wiReatRe Uee gg fduel @ g3 forar weg ol
GEASECIICNEIGRIRG I

2 The matter was taken up with the Respondent vide letter dated 12.04.2021 under
Section 75 of the RPwD Act, 2016. But despite Reminder dated 31.05.2021, no response

has been received from the respondent. Therefore, hearing scheduled on 28.09.2021,

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 28.09.2021. The following were present:

e Shri Md. Naseem on behalf of complainant
e ShriM.S. Yadav, APO on behalf of respondent

wIfor ETSH, 6, WA T WS, 3 faceli-110001; gx=TS: 23386054, 23386 54; cld T : 23386006
Sarojini House, 6, Bhagwan Dass Road, New Delhi- 110001 ; Tel.: 23386054, 23386154 ; Telefax 233856006
E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in
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Observation/Recommendations:

8. Both the parties were heard.

4, During online hearing, Respondent informed the Court that grievances of the
Complainant have been taken care of. Pension Payment Order has been issued in favour of
the Complainant. Respondent further informed that arrears since year 2011 are also being

paid.

3 Since the issue is now resolved hence any further intervention of this Court is not

warranted. )
/ )
!
6.  Caseis disposed off. Az 5"54@0 NS
(Upma Srivastava)
Commissioner for

Persons with Disabilities
Dated: 20.10.2021
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5. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 05.10.2021. The following were present:

i) Shri Munna Choudhary — Complainant

ii) Shri Suresh Chandra Srivastava, CPO, East Central Railway — Respondent

Observation /Recommendations:

)] Original Complaint was filed whereby the Complainant requested for transfer from
Mugalsarai division to Danapur division. Reason given by the Complainant was that his
hometown, Patna is situated in Danapur division. Complainant wanted pcsting near to his
hometown. Respondent redressed his complaint partly and Complainant was transferred to
Danapur division. However, he was posted away from Patna station. At presant his concern is
regarding posting near to his hometown,_j.e‘ Patna.

ii) During online hearing, Respondent expressed his inability to post the Complainant at
Patna station because there is no vacancy at Patna station. Further the Court was informed that
the Complainant has submitted an application to post him either at Patna statian or Farsa Bazar
station. Complainant also submitted that his home is situated near Far:a Bazar station.
Respondent gave assurance that the Complainant will be posted in Farsa Bazar.

iii) Transfer of the Complainant to Farsa Bazar Railway Station situated near to his home
will be in consonance with O.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T, which
lays down that divyang employees may be posted near to their native place.

iv) This Court appreciated the positive approach adopted by the Respondent and
recommends that the Complainant shall be posted at Farsa Bazar as assured

d/ _
6. The case is accordingly disposed off. {;} 4 ‘\/’ o A VS
P (
(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 20.10.2021




