


4,  Complainant vide rejoinder dated 05.04.2022 reiterated his grievance.

Observation/Recommendations:

5. On the issue of reservation in promotions, it is indispensable to note that RPwD Act,
2016 is not the first legislation for Rights of Persons with Disabilities, Persons with
Disabilities (Equal Opportunities and Protection of Rights and Full Participation) Act, 1995
by virtue of Section 32, provided for 3% reservation of posts. Hon'ble Supreme Court in of
RAJEEV KUMAR GUPTA & ORS. v. UNION OF INDIA reported in (2016) 13 SCC 153 held
that ones the post is identified, it must be reserved for PwDs irrespective of the mode of

recruitment. Therefore, Hon'ble Supreme Court extended the benefit of reservation in
promotion to persons with disabilities, even though there was no such specific provision.

6.  The judgment was delivered in year 2016 and the judgment was related to 1995 Act.
New legislation was passed by Hon'ble legislature of the country in year 2016. Title of the
legislature is - RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016. It came into effect
on 19.04.2017. This act of 2016 has specific provision for reservation in promotion for
persons with disabilities (Section 34). i also contains other provisions which grant more
rights to Persons with Disabiiities. This legislation also contains certain provisions which
determine duties of appropriate government establishments towards Persons with
Disabilities. Perusal of both 1995 Act and 2016 Act does not in any way reflects that
legisiature, by introducing 2016 legislation, intended to diminish or shrink the rights of
Persons with Disabilities. Similar view was adopted by Hon'ble High Court of Uttarakhand,
whereby court held that judgments rendered in the light of provisions contained in Act no. 1
of 19895 sfill hold good under the new Act (2016 Act).

7. Hence, not extending reservation in promotion to PwDs because of absence of
guidelines from ‘appropriate government' is contrary to mandate of 2016 Act and judgments
of Hon'ble Supreme Court and High Courts.




..... Jerns

8. This Court has received similar complaints regularly. Order have been passed by
this court in the similar complaints titled as B. UMA PRASAD v. CEO Employees Provident
Fund _Organisation, 11183/1021/2019; C.G. SATHYAN v. DIRECTOR AlIMS,
12376/1021/2020; SRI RAJESH v. DIRECTOR AlIMS, 12592/1021/2020; RAHUL KUMAR
UPADHYAY v. NATIONAL BOARD OF EDUCATION, 12349/1011/2020: MANMOHAN
BAJPA! v. KHADI & VILLAGE INDUSTRIES COMMISSION, 12485/1011/2020 in which
legal position on the issue was delineated. Copy of the Orders are attached herewith.

9. In view of the clear directions of the Hon'ble Supreme Court and as fully detailed in
the enclosed Orders, this Court recommends that the Respondent shall pursue the Orders
attached herewith and shall give reservation to PwBD in promotion in all groups of posts
including Group A and Group B posts in accordance with the provisions of the Rights of
Persons with Disabilities Act, 2016 and judgments of Hon'ble Supreme Court delineated in
the Orders attached.

10.  Case s disposed off, L~ gdaﬁ%@q{&

(Upma Srivastava)
Commissioner for
rsons with Disabilities

Dated: 06.05.2022
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4, Complainant vide rejoinder dated 18.01.2022 submitted that Bank has sought a fresh
Medical certificate w.e.f. 01.01.2022 for availing exemption from attending office which is
égainst the Bank's guidelines and laid down principles of medical practice too. She has
requested to direct the Bank to follow the exemption instructions without any superfiuous

conditions.

5. After considering the respondent's reply dated 29.12.2021 and the complainant's
rejoinder, it was decided to hold a personal hearing in the matter and therefore, the case

was listed for personal hearing on 21.04.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 21.04.2022. The following were present;

» Ms. Reena B Rasaniya — complainant

e Shri Paresh Chandra Parikh, Deputy General Manager on behalf of respondent
Observation/Recommendations:
6. Complainant submits that in Order to avail ‘work from home’ facility during Covid
restrictions, Respondent is asking her to submit Médical Certificate to prove that she is

facing hardships.

7. Respondent has refuted the claims and submitied that from 01.04.2020 fill
30.09.2020 she was exempted from attending office. From 01.10.2020 till 31.03.2021 she
was on maternity leave. From 16.04.2021 till 31.12.2021 she was exempted from attending
office. For time period mentioned above she was not asked to submit anything. She was
exempted from attending office without any condition. Considering the resumption of normal
atmosphere, the Respondent decided to revoke blanket exemption and now employees are
exempted from attending office on case to case basis. Hence, the Complainant was asked

to submit ‘medical certificate’ to avail the exemption from January 2022 onwards.,

8. During online hearing, the Complainant herself submitted that the issue has now
been resolved. She was given exemption in attending office in accordance with the

guidelines of the Respondent establishment. Since the issue is now resolved, intervention of

this Court in the present Complaint is not warranted.

9. Case is disposed off.

I{ (Upma Srivastava)
Commissioner for Persons with Disabiliies

Dated: 06.05.2022






il

Hearing: The casé was heard via Video Cenferencing by Commissioner for Persons with
Disabilities on 21.04.2022. The following were present:

o Shri Anand Singh & Adv. Chandra Shekhar Yadav
* Sti Anil Saxena DGM along with Sri Vikas Chaddha on behalf of respondent

Observation/Recommendations:

3. Complaint filed on behalf of the employee of the Respondent establishment
(hereinafter referred as ‘beneficiary’). Beneficiary is Chief Manager. He submits that in April
2020 he was diagnosed with rare neurological disease called ‘Amyotrophic Lateral
Sclerosis’ (ALS). This disease falls under specified disability under head ‘muscular
dystrophy’. He is not able to attend office and the Respondent has put him on ‘Leave
without Pay’ starting since December 2021.

4. Respondent submits that Central government has delegated power to frame leave
rules and other service rules to Board of Companies. In the rules framed by Board of
Companies no relaxation in granting leaves is given to divyang employees. Section 20 lays
down that if employee acquired disability, he cannot be terminated because of his disability.
However, this provision is not applicable in the present case because it only protects
those employees who acquire disability and are able to perform some work. This
provision is not applicable on those employees who are totally incapicitated and

cannot perform any work at all.

5. Further, during online hearing Respondent submitted that General Insurance
Business (Nationalisation} Act, 1972 has an overriding effect over Rights of Persons
with Disabilities Act, 2016.

8. Stand taken by the Respondent mirrors lack of legal clarity and unsympathetic
attitude of the Respondent. Two issues which need consideration of this Court are-:
a) Whether General Insurance Business (Nationalisation) Act, 1972 supersedes
Rights of Persons with Disabilities Act, 2016; and
b} Whether an employee who has become totally incapicitated is not covered
under the protection of Section 20(4) of Rights of Persons with Disabilities

Act, 2016.




7. The issue of conflict of two statutes can be resolved by the applicability of well
accepted maxim generalia specialibus non derogant. This maxim means that, for the
purposes of interpretation of two statutes in apparent conflict, the provisions of a general
statute must yield to those of a special one. Now question arises which is general and which
is special statute in the present case. The case is related to rights of divyangjan. Issues or
grievances related fo insurance law are not even remotely connected with the grievances
raised in the present Complaint. Hence, it is clear that when issues related to disability
rights need to be resolved, special statute will be the one which is specifically enacted to
protect and confer disability rights. General Insurance Business (Nationalisation) Act, 1972
is the special statute in the context of ‘Insurance Business'. It was not enacted with respect
to disability rights. On the other hand, the Rights of Persons with Disabilities Act, 2016 was
enacted by the Indian Parliament to fulfill its commitments under the UN Convention on the
Rights of Persons with Disabilities.

8. Hence, as far as present Complaint is concerned which has issues related to
disability rights only, RPwD Act, 2016 can only be considered as special statute and the
other statute, namely General Insurance Business (Nationalisation) Act, 1972 is considered
as ‘general’ statute. As per the law, in the present Complaint, general statute shall acceded
to the special provisions hence, RPwD Act, 2016 shall prevail over the General Insurance

Business (Nationalisation) Act, 1972

9.  Coming to the second issue of applicability of Section 20(4) of RPwD Act, 2016, it is

prudent to start by mentioning the bare provision -

SECTION 20 - NON-DISCRIMINATION IN EMPLOYMENT - (4) No
Government establishment shall dispense with or reduce in rank, an
empioyee who acquires a disability during his or her service:

Provided that, if an employee after acquiring disability is not suitable for the
post he was holding, shall be shifted to some other post with the same pay
scale and service benefits:

Provided further that if it is not possible to adjust the employee against
any post, he may be kept on a supernumerary post until a suitable post
is available or he attains the age of superannuation, whichever is eatlier.



@)

10.  Subsection 4 of Section 20 is divided into three parts. Part one which is the main
provision protects the employment rights of the employees who acquire disability during
service. It protects such employees from termination from service or from reduction in rank.
Second part is proviso of the subsection. It contemplates a situation when the employee
cannot perform the job which he was already performing because of the nature of his
disability. Section provides that in such cases also, the employee cannot be terminated and
he has to be adjusted against another post, functions of which can be performed by the
divyang employee.

1. Third part is the one which is applicable in the present Complaint. It contemplates
such a situation when an employee is precluded from holding any post in the establishment.
The section provides that in such a situation, employee cannot be terminated from the
services. Respondent shall have to adjust such an employee against supemumerary post.
Respondent's contention that this section is not applicable in casss of those employees who
become totally incapicated is negated by phrase - “ ...if it is not possible to adjust the
employee against any post, he may be kept on a supernumerary post ...”,

2. Itis indispensable to mention judgment of Hon'ble Supreme Court delivered in Kunal
Singh v. Union of India; 2003 (4) SCC 524. In this case the hon’ble Supreme Court
reinstated the services of the divyang employee who acquired disability during service and

was considered permanently incapicitated from service. Relevant para of the judgment are

reproduced below -
‘Merely because under Rufe 38 of CCS Pension Rules, 1972, the appellant
got invalidity pension is no ground fo deny the protection, mandatorily made
available to the appellant under Section 47 of the Act. Once it is held that the
appellant has acquired disability during his service and if found not suitable
for the post he was holding, he could be shifted to some other post with same
pay-scale and service benefits; if it was not possible to adjust him against any
post, he could be kept on a supemumerary post until a suitable post was
available or he attains the age of superannuation, whichever is earlier. If
appears no such efforts were made by the respondents. They have
proceeded to hold that he was permanently incapacitated to continue in
service without considering the effect of other provisions of Section 47 of the
Act.” Ve



13.  The Respondent may also refer to another rule of interpretation of statute, known as
'‘Beneficial Interpretation’ for guidance on the issue of interpretation of Rights of Persons
with Disabilities Act, 2016 in the present case as well as in cases which may arise in future.
In the case of Alembic Chemical Works v Workman: AIR 1961 SC 647, an industrial
tribunal awarded more number of paid leaves to the workers than what Section 79(1) of

Factories Act recommended. This was challenged by the appellant. SC held that the
enactment being welfare legislation for the workers, it had to be beneficially constructed in
the favor of worker and thus, if the words are capable of two meanings, the one that gives
benefit to the workers must be used.

14, Similarly, in judgment of Kunal Singh (mentioned above), Court held

‘In construing a provision of social beneficial enactment that too dealing with
disabled persons intended to give them equal opportunities, protection of
rights and full participation, the view that advances the object of the Act and
serves its purpose must be preferred fo the one which obstructs the object
and paralyses the purpose of the Act”

16, This Court concludes that the Respondent has violated provisions of Section 20(4) of
Rights of Persons with Disabilities Act, 2016. Hence, this Court recommends that the
Respondent shall keep the employee on supernumerary post with all service benefits.
Further, this Court recommends that if salary or any other monetary benefits were deducted

by the Respondent, the same shall also be restored.

16.  Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the Compliance
Report within 3 months from the date of the Order, it shall be presumed that the
Respondent has not complied with the Order and the issue wili be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

17.  Case is disposed off.
(Upma Srivastava)

Commissioner for

Persons with Disabilities

Dated: 06.05.2022

s &Umﬁw
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
feegio wufaa@vor f39RT / Department of Empowerment of Persons with Disabilities (Divyangjan)
amfere = iR AfeTRar #31e™ / Ministry of Social Justice and Empowerment
HRA W& R / Govemment of India

Case No. 12933/1014/2021

Complainant:
Shri Pankaj Tiwari ’
? L
US-196B, GaliNo.3, ~ —[3W% %
Mandawali Fazalpur,
Delhi — 110 092
Email: pankaj.tiwari774(@gmail.com

Respondent:
Pt. Deen Dayal Upadhayaya National Institute for 11’(1,_’1
Persons with Physical Disabilities, /v/
(Through the Director)
4, Vishnu Digamber Marg,New Delht — 110 002

PO I W
Tmail: diriph{@nic.in

Affected Persom: The complainant, a person with 82% Locomotor Disability

1. Gist of Complaint:

1.1  The complainant filed a complaint on 29.09.2021 regarding the problems
faced by persons with disabilities during the job fair organized by IPH on
25.09.2021.

1.2 The complainant submitted that he is the Captain of Delhi Divyang
Cricket Team and National Para-Volieyball Player for Delhi. On 25.09.2021,
the Respondent organized a job fair in which about 200 Divyangjan participated
but the Divyangjan faced a lot of problems there during that job fair, which is
detailed below:-

a) No proper system for conducting the job fair.

b) Candidates were not informed about the number of companies
participating in the fair.

¢) Candidates reached at around 10 a.m. in the morning and registered °
themselves for the Job, but were made to wait till 4 p.m. when their

1|Page
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(Please quote the above file/case number in future correspondence)



resumes were collected. After that the officials representing the company

told them that they would be informed about the status of their application

after 2-3 days.

d) One company, The Paytm, took interview of Divyangjan but they told
~ that the candidates residing outside Delhi would be selected.

e) There was no proper place for sitting for Divyangjan candidates and they
were made to sit outside bathrooms.

3. Submissions made by the Respondent:

3.1  The respondent filed their reply dated 15.12.2021 and submitted that the
job fair and other activities named Divya Kaushal 2021 was organized at their
Institute on the birth anniversary of Shri Pandit Deendayal Upadhyayaji on
25.09.2021 in association with NGO named IDEA-Saksham. The Divya
Kaushal was the amalgamation of four main elements namely (i) HR Conclave
(i1) Job Fair (200 PwDs attended the job fair) (ii1) distribution of assistive
devices to PwDs (28 devices were distributed) (iv) seed grant distributed to 25
PwDs with seed money amounting to ¥25,000/- each through bank cheques by
the IDEA-Saksham. The COVID vaccination registrations were held in which
PwDs were registered for Covid vaccinatien. An “Aspiration research study on
jobs’ was also conducted.

3.2  The job fair and other activities were conducted with a proper system
including pre-screening of job aspirant and exploring demanding job roles,
information given to NGOs, Deputing proper staff, budget approval, sufficient
arrangement of food packets/water/tea, sitting arrangements, proper registration,
compliance of COVIC guidelines {Distribution of marks, sufficient arrangement
of Thermal screening and sanitizers). There were number of reputed companies
who took part in the job fair, like Burger King, Flipkart, Tele Performance and
Tech Mahindra. Apart from these National Career Centre, Ministry of Labour &
Employment, NHFDC, Delhi SC/ST, Other Backward Classes, Minoritics &
Handicapped Financial & Development Corporation also participated in the fair.
The information of their participation was displayed in the reception area as well
as outside of their allotted rooms. A registration counter was sei up from where
the candidates were escorted to the main hall and tokens were distributed based
on their needs whether it was a job fair, assistive devices etc. The volunteers
were deputed to guide the candidates accordingly. Proper signage was also
displayed on their allocated rooms where the candidates were
screened/interviewed. The venue of the job fair was at ground floor. There



were sufficient sitting arrangement for the candidates at the reception area as
well as at corridors and venue of interviews. Extra chairs were also arranged for
the candidates.

3.3  The Respondent submitted that if the complainant, Shri Pankaj Tiwari has
any suggestion / idea for better organizing these types of job fair, he may share
the same with them.

4, Submission made in Rejoinder:

The respondent reply was forwarded to the complainant for submission of
his Rejoinder, but no Rejoinder has been found received from the complainant.

5. Observation/Recommendations:

5.1  The reply filed by the respondent is satisfactory. No further intervention
is required in this matter.

5.2 The case is disposed off.

UM G
Dated: 00.05.2022

(Upma Srivastava)
J Commissioner
for Persons with Disabilities

!

3|Page
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIWANGJAN)
feario wufaaexer f&9mT / Department of Empowerment of Persons with Disabilities (Divyangjan)
gEfee =T 3R FfERar #=e™ / Ministry of Social Justice and Empowerment
ARA PR / Government of India

Case No. 12962/1014/2021

Complainant:
Shri Manish Kumar,
C/o Shri Dhirendra Kumar,
BCCL Quarter No.LC-07, — RYZY
Near Bhaga Mod, MRF Baba Tyre,
In front of AQIB General Store,
Lucky Collection Building,
Dhanbad-828131 (Jharkhand)
Email: manishk08152@gmail.com

Respondent:
The Chairman,
Indian Oil Corporation Ltd, —Y~
v GprI’m» Office: JU191f3 J.B. Tito M 1arg,
Sadiq Nagar, New Delhi- 110049
Email: chairman@indianocil.in

Affected Person:  The complainant, a person with 45% Locomotor Disability

1. Gist of Complaini:

1.1 The complainant filed a complaint dated 12.10.2021 (registered on
01.11.2021) regarding Physical Verification of the candidates with disabilities
by Special Medical Board/Medical Experts by Indian Oil Corporation Lid.
(IOCL).

1.2 The complainant submitted that certain number of PwD candidates
provisionally shortlisted for GD/GT/PI in recruitment of Engineers and Officers
in OICL through GATE-2021 might have genuine disability certificate but the
assessment made in certificate is highly doubtful. Their disability is not so grave
as to declare physically disabled.

1.3 The complainant prayed that JOCL be advised to conduct Medical

Examination for physical verification of level of disability or the assessment of

their degree of disability of all the candidates with disabilities by a fresh Medical

Board for recruitment of Engineers and Officers in IOCL, before declaring their

(Page 10f2)
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final Merit list/Final result, as per Para 5 of the DOP&T O.M.
No0.36035/02/2017-Estt (Res) DATED 15.01.2018, which reads as under:

“5.  CERTIFICATE OF DISABILITY:

A person who wants to avail the benefit of reservation will have to
submit a certificate of disability issued by a Competent Authority. Such
certificate in the event of selection of such person for any post, will be
subject to such verification/re-verification as may be decided by the
competent authority.”

2. Submissions made by the Respondent:

IOCL filed their reply dated 30.11.2021 and submitted that the
complainant Shri Manish Kumar had also made a similar complaint about two
candidates — Mr. Aman Gupta and Mr, Gunjal Sagar Balasaheb — to us. On the
basis of his complaint, their Disability Certificates were sent to the respective
issuing authorities for verification. Since the action has already been taken, the
request of the complainant is not appropriate.

3. Submissions made in Rejoinder:

The complainant fiied his rejoinder dated 16.12.2021 and reiterated his
request.

4, Observation/Recommendations:

The reply filed by the Respondent is satisfactory. No further intervention
is required in this matter. Accordingly, the case is disposed off.
/

VSR e
m GVae_

Dated: 06.05.2022
(Upma Srivastava)
Commissioner
for Persons with Disabilities

0fo CCPD - Case Np.12952/1014/2021 { Page 2 0f 2)
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COURT OF CH
_ IEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

gufeasor 3R / Department of Empowerment of Persons with Disabilities (Divyangjan)

"rEfoTe = AR SR ST / Ministry of Social Justice and Empowerment

AR EHN / Government of India

Case No. 12832/1011/2021

Complainant:

Shri Vijay Garg, e
532, Modern Apartment, e YLEZS L
Plot No.5, Sector-135,

Rohini, Delhi — 110 085

Email: gargvijay31@gmail.com

Respondents:

1)

2

The Registrar,

School of Planning and Architecture,

4 Block B, Beside State Bank of India. ‘/(LYLQQ—
Indraprastha Marg, L.P. Estate,

New Delhi — 110002

Email: registrar(@spa.ac.in

Ministry of Education,

(Through the Secretary)

Government of India, /[LQ W
Shastri Bhawan, New Dethi — 110 001

Email: secy.dhe@nic.in

Affected Person:  The complainant, a person with 40% locomotor disability

1.

Gist of Complaint:

Shri Abhishek Prasad, Advocate for the complainant submitted that

Shri Vijay Garg, a person with 40% locomotor disability, is an alumnus of the
School of Planning and Architecture, New Delhi. He has been a Visiting Faculty
Member since the year 2005. The complainant drew attentions to the
advertisements published by the Respondent Institute since the year 2008 inviting
applications for vacancies in faculty positions reserved for PwDs. He submitted that
the Institute is not making appointments against the vacancies notified/reserved for
persons with disabilities despite advertising for the same for a period of about 13
years. Despite of lapse of about 13 years no appointments have been made by the

Institute under the PwD reserved category and the posts

ainst the said category

1|Page
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continue to remain vacant, The Institute has not filled the said vacancies. He

- submitted that in the instant case the Respondent Institute by its own admission at

the very least had one eligible candidate to appoint/fill the vacancy, viz, the
Complainant. The Respondent Institute in its letter dated 28.06.2017 had duly
recorded that Complainant was eligible to be appointed as a Professor. Not only
does the Complainant fulfi} all the eligibility criteria but the Complainant has been
associated with the Respondent Institute as a visiting faculty since many years.
Further, the Complainant applied all throughout and had been even called for
interviews on multiple occasions (as recently as 15.07.2021). However no
appointments have been made so far.

2. Submissions made by Respondents:

2.1  The Respondent No.l filed their reply dated 21.09.2021 and submitted that
the Complainant has not made any distinction between Visiting Faculty, Visiting
Professor and Regular Professor. While the Visiting Faculty is appointed for one
semester (4 months) and paid on an hourly basis, a Visiting Professor is appointed
for one semester (4 months) but paid on a monthly basis. This is purely a temparary
and adhoc arrangement given from time to time in order to ensure that the students
do not suffer during the absence of full time faculty. As and when full time faculty
are appointed, the engagement of Visiting Faculty and Visiting Professors is done
away with. It is only a stop gap arrangement and the persons so appointed are not
interviewed for selection before appointment.  Therefore, the engaged visiting
Faculties / Professors do not fulfil the criteria of the relevant Recruitment Rules in
terms of Educational Qualifications and experience. Their responsibilities are also
limited. However, in the case of full time Professors, they are appointed based on
approved Recruitment Rules and after due selection committee interview process.
Visiting Faculty and Visiting Professors work under the supervision of a full time
Professor who is the head of the department. Full time Professors also undertake
research projects, undertake doctoral research guidance for Ph.D. Scholars, publish
papers etc. in addition to wvarious other administrative responsibilities.
Accordingly, while the emoluments of a Visiting Faculty is only from Rs.1000/- to
Rs.1300/- per hour as per their experience, that of a Visiting Professor is
Rs.70,000/- per month, and that of a regular Professor is as much as Rs.2,37,268/-
per month approx. The complainant intentionally and deliberately did not disclose
this difference before this Court regarding distinction between the Visiting Faculty,
Visiting Professor an Professor and attempted to make out a case that if one could
be a Visiting Faculty/Visiting Professor, then one could also be a full time Professor
as if the same were having same status and requirements.




22  The Selection Committee, amongst the 26 candidates interviewed including
the complainant, had selected 04 persons as Professors in the Department of
Architecture and did not find the complainant a suitable person to be appointed as
Professor in the Depattment of Architecture. The complainant’s statement that no
appointments were made under the PwD category in the last 13 years is also
incorrect since around one year back, one Associate Professor had already been
found suitable and appointed as an Associate Professor under the PwD category.
The Respondent further stated that one post of Professor reserved for PwD category
as per Advertisement dated 13-19 July 2019 was open for any eligible and suitable
candidate from the said category across all these many Departments for the post of
Professor.

2.3  The complainant cannot force any Institution or any Court or Commission to
direct the Selection Commitice to appoint an incompetent or unsuitable person only
for the mere sake of filling of any post in the PwD category.

3. Submission made in Rejoinder:

3.1  The complainant in his rejoinder dated 14.10.2021 submitted that he had not
filed the present complaint secking his appointment against the reserved PwD posts,
but rather to ensure that the vacancies are filled with any eligible physically
disabled candidates and that the reserved posts should not be left vacant as the same
defeats the objective of the RPwD Act, 2016.

3.2 The complainant has been appointed as a Visiting Faculty/Professor as well
as a member of Jury for periodic evaluation of seasonal records on various
occasions over a span of 13 years but the Respondent No. 1 alleged that the
Complainant was not eligible /qualified /competent to be appointed as a “Regular”
Professor. The Respondent No. 1 submitted that had Respondent No.1 found the
Complainant to be ineligible or incompetent, the Respondent No.1 would not have
shortlisted and called the Complainant for interview for multiple times during the
span of 13 years. The appointment of a PwD and that foo recently (i.e. in the year
2020, as per the Reply filed by Respondent No.1) does not validate or justify the
non-appointment of PwD against the reserved posts for a period of about 13 years,
The Respondent No.l sought to have made appointments by adopting a relaxed
standard. This would have ensured that the objective and legislative intent of the
Act was not defeated.

5. Hearing:

5.1  Ahearing through video conferencing by the Commissioner for Persons with
Disabilities was held on 18.11.2021. The following persons were present during the
hearing:-




(1)  Shri Vijay Garg, the complainant in person

(2)  Ms. Harshita Raghuwanshi, Advocate; and Shri Vibhash Tripathi
(Legal Celt) for the Respondent No.1

5.2 After hearing both the parties, the Respondent No.l was directed to answer
the following questions within 07 days:-

a) How many total number of Group ‘A’ teaching posis are there in
Respondent establishment?

b) How many Group ‘A’ teaching posts were advertised in year 2019 and
how many of such vacancies were reserved for Persons with Benchmark
Disabilities?

¢} Against the Group ‘A’ teaching vacancies advertised in year 2019 how
many were filled and remained vacant?

d) How many vacancies of the post of Professor were advertised in year
2019 and how many candidates appeared in the recruitment process?

¢) Since year 2008 how many Group ‘A’ teaching posts remained unfilled
in each recruitment cycle and whether any special recruitment drive was
conducted to fill such vacancies which remained unfilled?

5.3  The Respondent No.1 filed their vide letter dated 14.12.2021.
6. Observations & Recommendations:

6.1  The Complainant alleged that since 2008 Respondent had issued Group ‘A’
teaching posts vacancies multiple times, however, divyang candidate had never
been appointed against these vacancies. Complainant claimed that he is a ‘visiting-
faculty’ in the Respondent establishment since year 2005 and he has also been a
member of the jury. Therefore, he is eligible for the teaching post. On number of
occasicns, he applied for the advertised posts of Professor under PwD category,
however he was never appointed.

6.2 Respondent submiited that there are different parameters to judge the
competency of Professor and ‘Visiting-faculty’. The complainant/candidate was
declared not successful in the past because his performance in the selection process
was not meritorious. Merely because the Complainant is “visiting-faculty’ and is a
member of the jury does not ipso-facto make him eligible for being a professor.

6.3  After online hearing conducted on 18.11.2021, the Respondent was asked to
submit details of vacancies which arose in the establishment since 2008.
Respondent submitted that recruitment process was conducted in 2008-09 in which
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43 group ‘A’ teaching posts were advertised out of which 31 remained vacant.
Afier 2008-09, 54 vacancies were again notified in 2012-13, out of which 33
remained vacant. Later-in 2014-15, 42 vacancies were advertised, out of which 39
remained unfilled. Finally in 2019-20, 45 vacancies were notified, out of which 13
remained vacant. Further, Respondent informed that in 2019-20, 02 vacancies were
reserved for divyangjan, out of which 01 remained vacant.

6.4  There are two issues which emerged from the present Complaint. One is
related to representation of divyangjan in Group ‘A’ teaching posts in Respondent
establishment. Another is related to appointment of the Complainant.

6.5 Complainant claimed that he was visiting faculty and was eligible to be
appointed against the teaching post. This Court does not have mandate to examine
the eligibility of any person for appointment to the post. Hence, this Court is not
inclined to interfere in the issue of appointment of the Complainant.

6.6  As far as vacant posts are concerned, it is evident from the submissions
made by the Respondent that since 2008, each time the Respondent carried out
recruitment process, vacancies remained unfilled including those posts which were
reserved for divyangjan. To keep posts vacant is a retrograde step. Respondent must
make dll efforts to fill the advertised vacancies. To keep posts vacant in each
recruitment cycle does not yield any positive outcomes.

6.7  This Court recommends that the Respondent shall calculate total number of
vacancies in Group ‘A’ teaching posts, fill backiog through special recruitment
drive providing reasonable accommodations & relax criteria and shall reserve 4% of
such vacancies for Divyangjan.

6.8  The case is disposed off.

Dated: 06.05.2022

(Upma Srivastava)
Commissioner for
Persons with Disabilities
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Therefore, under the above said medical permanent partial disability and impairment
vision (V1) and constant surgery to the right eye of the appellant, the respondent may be
directed not to force the appellant to join his duty at State Bank of India, Tamsa Branch, Tahsil-

Hatgaon, District Nanded till final disposal of this complaint/appeal. The complainant has
requested CCPD Court to give directives to the respondent for transfer and post the appeliant at
any branch of State Bank of india at Nagpur, Maharashtra Circle and also may direct the
respondent. not to force the appeliant to join the duty at State Bank of India, Tamsa Branch,
Tehsil Hatgaon, District Nanded till final disposal of this complainant/appeal.

2. The matter was taken 'up with the Respondent vide letter dated 04.02.2022 under
Section 75 of the RPwD Act, 2016.

3. In response, General Manager (NW-II), Maharashtra Circle, vide his letter dated
11.03.2022, submitted the following points:- '

i) The complainant is @ PwD candidate with Visual Impairment. All PwD candidates
were asked for their posting preferences before their joining and were accordingly posted.

i The complainant did not provide any preference at that time as he was
diagnosed with COVID-19 and completed his pre-joining formalities at a later date.

ii) The official was also notified of his proposed posting well in advance to his
joining, and again at that time no representation was received from the official. Since the official
has been appointed under Pwd category (VI), he has been transferred to his native place (AO

Nagpur) as per his request.

Observations /Recommendations:

i) The respondent vide letter dated 11.03.2022, submitted that based on the representation
dated 05.02.2022 of the complainant, the complainant has been posted at desired place. This
Court appreciates the sympathetic view taken by the respondent. Since necessary relief has
already been provided, there is no need of further intervention in the matter.

ii) This case is disposed off. P
J R

(Upma Srivastava)
. Commissioner for
Persons with Disabilities

Dated: 06.05.2022







The complainant reporied at 50 Bn, (Hard Area) Ramgarh (HRY) on transfer on .
12.12.2017. On completion of his tenure in 50 Bn, his case was received for transfer in Junior
Establishment Board-2021 on compassionate medical ground and he was transferred to 35 Bn,
Mahidanda (UKD) in view of his 09 years of tenure in nearby Chandigarh formations/units. He
represented against transfer. The same considered sympathetically and his transfer from 50 Bn,
Ramgarh (HR) to 35h Bn, Mahidanda (UKD) was cancelled vide Dte Gen O. No. 18826-99 dtd
08.07.21.

The respondent further submitted that Since, he had already completed his tenure in 50
Bn, Ramgarh, hence, after one year, during Junior Establishment Board-2022, his case was
again received on compassionate medical ground for transfer to Chandigarh located
formations/units. His case was produced before Medical Board and as per medical opinion, he
has been transferred to 29 Bn (ANO) vide Dte Genl O. No. 7600-99 dtd 15.02.22.

The respondent further stated that operational and administrative exigencies of the
disciplined Force, such cases can be exempted from routine transfer up to some extent but they
cannot be stationed at a particutar place for a longer period. However, taking into
consideration his grievance, his transfer from 56h Bn to 29h Bn has been cancelled vide
Dte Genl O. No. 15800-10 dated 22.04.2022.

4. Rroprageal 1 A0 UER R3S 2504.2022, § FEW B SFEAND & A HEA 15800-10
Rt 22042022 & TEd 20 4 R F H TE IR B WG By XA T | A Rroraadet 3 e
w%%ﬁﬁﬁmﬁmmﬁm%ﬁmﬁawﬁwsﬁﬁﬁiﬁmm
S AT B I & vl AR AR B 6ie Rended @ @ e @ gi g o gin & e
TR @ o T 1 o Reramdt 3 B fies e & 5 o I g o) et feer
P YEN Y ST WIFRERY GvENe ® AT UM @ gereEdl H Rl fFa o an-an e
CIRIRRY 7 B & aR ¥ foramT &) ARy W B

Observations /Recommendations:

)] The respondent vide email dated 22.04.2022, submitted that based on the
representation dated 06.03.2022 of the complainant, it is seen that transfer of the complainant
has been cancelled from 50" Bn to 29" Bn vide Dte Genl O. No. 15800-10 dated 22.04.2022.
This Court appreciates the sympathetic view taken by the respondent. Since necessary orders
have been issued by the respondent, there is no need of further intervention in the matter. It
may also be ensured that given the adverse circumstances of the complainant he may be

retained at a station at Chandigarh or nearby. ‘
ii) This éase is disposed off. a)o71C/N/a‘-

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 06.05.2022







The respondent further submitted that transfer due to non-complation of 03 years of
tenure in K.V., Sukma, Chhattisgarh (Hard Station) as on 30.08.2021 as per transfer guidelines
of KVS, 2021 which is reproduced. The respondent has informed that for transfer purpose the

year / tenure is counted as on 30™ June of the relevant year.

4. The complainant filed his rejoinder reply dated 06.04.2022, submitted that Person with
Disabilities should be given pesting near his or her hometown as possible. The complainant had
been posted 1400KM away in hard station in 2018 recruitment. Kendriya Vidyalaya Sangathan
issued @ modification letter in the place of posting of PH candidates in the same year that is
17.10.2019 but could not be materialised. The complainant waited for near about 2 years for the
modification in the place of posting. Thousands of employses whoe were recruited in the same
recruitment 2019 have been given transfer with the same transfer policy in annual transfer 2021,
The complainant is not satisfied with the comments submitted by the respondent. The
complainant once again requested CCPD Court to transfer him from Chhattisgarh to Nashik,
Maharashtra.

5. Hearing: The case was heard via Video Conferencing by Commissioner for Persons
with Disabilities on 26.04.2022. The following were prasent:

i) Shri Santosh Vishram Nathe: Complainant

i) Shri Sri Dharmendra Patle, Asst. Commissioner; Respondent

Ohservations /Recommendations:

1. This Court is inundated with the Complaints related to the issue of transfer.
Consequently, this Court has an opportunity to look into the issues and examine the arguments
and objections filed by the Respondents in the past. This Court is seizing this opportunity to

delineate laws, guidelines and case laws relating to the issue of transfer of divyang employees.

2. First legislation which was enacted by the Parliament refated to Persons with
Disabilities was Mental Health Act, 1987. The Act contained provisions related to guardianship
of Persons with Intellectual Disabilities. It feil short of addressing issue of discrimination with
Persons with Disabilities. Thereafter in 1995, Parfiament enacted The Persons with Disabilities
(Equal Opportunities, Protection of Rights and Full Participation) Act, 1995. The 1995 Act was
enacted to fulfil obligations which arose out of international Instrument. In 1992 Economic and
Social Commission for Asia and Pacific Region adopted Proclamation on the Full and Effective
Participation and Equality of People with Disabilities. India was signatory to the Proclamation
and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995
Act wera

a. o fix responsibility of the state towards protection of rights, provision of medical
care, education, training, empioyment and rehabilitation of Persons with
Disabilities,

b. To create barrier free environment for Persons with Disabilities,

c. To remove any discrimination against Persons with Disabilities in the sharing of
development benefits, vis-a-vis enabied persons

3. Thereafter, in year 2008, United Nations General Assembly adopted UN Convention on
Rights of Persons, yith Disabilities (‘CRPD'). India was one of the first countries to sign and

—



ratify the treaty. With ratification of the CRPD, it became obligation of the state to enact new law

in furtherance of the commitments under CRPD. In 2016, parliament enacted Rights of Persons
with Disabilities Act, 2016. Some of the objectives sought to be achieved by this new Act are —

(a) Respect for inherent dignity, individual autonomy including freedom to make
one's own choices and independence of persaon;

(b) non-discrimination;

{c) full and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part of
human diversity and humanity;

{e) equality of opportunity;

{fi  accessibility;

() equality between men and women;

(h}  respect for the evolving capacities of children with disabilities and respect for the

right of children with disabilities to preserve their identities.

4. Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, for instance, recruitment, nature of duties, work
environment, promotion, transfer etc.

5. Since in this order this Court is concerned with issue of transfer only, hence it is
important to list different types of issues and objections which are raised by the respondent from
time to time and further to mention related provisions and case laws on the point.

8. Issues related to transfer and posting to divyang employees may be divided into three
categories -:

a) Posting of divyang employee at native place,
b)  Exemption from routine tfransfer of divyang employee,
c)  Posting of employee who serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a)  ARTICLE 41 of INDIAN CONSTITUTION - The state shall make effective
provisions for securing the right to work, to education and to public assistance in cases

of unemployment, old age, sickness and disablement.

b)  SECTION 20 (5) OF RPWD ACT, 2018 ~ Sub Section 5 of Section 20 provides
that the appropriate government may frame policies for posting and transfer of
employees with disability.

) SECTION 20 (2) OF RPWD ACT, 2016 — Sub Section 2 of Section 20 lays down
that government establishment shall provide reasonable accommodation, appropriate

barrier free and conducive environment to divyang employees.

d} O.M. No. 302/33/2/87 dated 15.02.1983 issued by Ministry of Finance - This
O.M. provides guidelines related to posting of Divyang employees at their native place
and exemption of guch employees from routine transfer. This O.M. also provides that

employees sho




branch ¢r in the same town. Further, this C.M. provides that if it is not possible to
retain Divyang employee at his place of posting, due to administrative exigences, even
then he must be kept nearest to his original place and in any case he should not be

transferrad at far off or remote piace of posting

e) O.M. No. 14017/41/90 dated 10.05 1990 issuad by DoP&T - This O.M. provides
that employees beionging to Group C and & must be posted near to their native place.

f) OC.M. No. 14017/16/2002 cdated 13.03.2002 issued by DoP&T - This Q.M.
clarifies rule laid down in O.M. dated 10.05.1990 The said G.M. laid down that
Government employees belonging to Group C and Group D must be posted near to
their native place. Q.M. of year 2002 furthar extended this rule for employees belonging

fo group A and B as well.

@  C.M. No. 36035/3/2013, daied 31.03.2014 issued by DoP&T - This O.M. lays
down certain guidelines for providing facitities to divyang employees of government
establishments. Under heading 'H' of the .M. two quidelines with respect to transfer
and posting of divyang employees are laid down. Firstly, it is laid down that divyang
- employees may ba exampted frora roiztional transfer and allowed to continue in the
sarme job where they would have achisved Ihe desired performance. Secondly, the
Q.M. provides that at the time of transfer/promuotion, preference in place of posting may

be given to the Persons with Disabilities subject to the administrative constraints.

hy  OM. No. 42011/3/2014, dated 08.05.2014 issued by DoP&T - This O.M. is
related to posting of government employees who is care giver of Divyang child.
Considering challenges which are faced by care giver of divyang child, this O.M.
pravides that care giver of cdivyang child may be exempted from routine

transferirotational transfer.

) O.M. Mo. 42011/3/2014, dated 08.10.2018 issued by DoP&T -- This O.M
extended the scope of O.M. dated 06 06.2014. This Q.M. lays down that government
employee who serves as mairi care giver of dependant
daughter/sonfparenis/spouse/brotherfsistar may be axempted from exercise of routine

transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

8. lt is noteworthy that even before Section 20(5) was conceptuaiised, DoP&T and other
departments of the government framed palicies relating to examption of divyang employees
from routine transfer and fransfer at native place. Az rightly laid down in DoP&T Q.M. dated
31.03.2014, focus behind exempting from routing transfer or behind giving preference in transfer
and posting is to provide an environment tc divyang employee in which he can achieve the
desired performance and where their services can be aptimally utilised. Combined reading of all
the guidelines further makes it clear that government's approach on the issue of transfer is
progressive and forward looking. In 1920 DoP&T issued Q.M. exempting Group C and D
divyang employees from routine iransfer. This was extended to Group A and B divyang
employees in year 2002. Similarly, Ministry of Finance {MoF in short) created an exception for

divyang employees in year 1988, long before 2075 Act was enacted. MoF in O.M. dated






17. Respondents often submit that the employee was intimated at the time of initial
recruitment about transferable nature of the job hence, he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hon'ble Supreme Court. Hon'ble
Court in UNION OF INDIA v. S.L. ABBAS (AIR 1893 ST 2444) and in B.VARDHA RAO v.
STATE OF KARNATAKA (AIR 1989 SC 1855) held that transfer is incidence of service and

Courts must not interfere in transfer issues uniess such transfer is vitiated by mala fides or is

made in vioiation of transfer policy.

18. The contention has been rejected by various High Courts. Hon'ble High Court of
Madhya Pradesh in SUDHANSHU TRIPATH! v. BANK OF INDIA; W.P. No. 148/2017: judament
dated 27.04.2018, hon'ble High Court of Delhi in V.K_BHASIN v. STATE BANK OF PATIALA,
LPA No. 74/2005. judgment dated 03.08.2005 and Hon'hle Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION: OA No
2233/2017, Crder dated 08.02.2018 held that law laid down in S.L. ABBAS and B. VARDHA

RAQO is not applicable in the cases related to transfer of Civyang employees. Courts held that

transfer policies framed by various government establishmants are framed to cover normal
circumstances. When divyang empioyee is challenging his transfer under RPwD Act, 2016 or
PWD Act, 1995 or various guidelines which are passed from time to time, such challenge is
under special statutes which are enacted in furtherarce of internaticnal commitments. Further,
Courts also laid down that when transfer policy is silent on some fssue, then government
establishment is bound to follow statutory nrovisions and gevernment guidelines on such issus.
Court further laid down that when transfer is not challengsd under transfer paolicy, government
establishment is hound te consider the exciusive/spacial circumstances prevailing at the time of

effecting the transfer of the government employees.

19. fn V.K. BHASIN judgment, Dethi High Court alse held that through in transfer matters
Court does not sit as Court of appeal, but Court cannot aiso inse sight of special legislation,
rutes and O.Ms. enacted for Divyangjan bacause objective cf these provisions and O.Ms. is to

fuifill the international commitments and give ecual treatmert to Persons with Divyangjan.

20. ISSUE ~ Various O.Ms. related to transfer & posting of divyang employees are of

recommending nature and are not binding on the government establishments,

21. Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while
relying upon the judgments of Hon'ble Supreme Gourt in judgments of Hen'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD; (2009) held

that when executive instructions confer special privileges with respect to special circumstances,

such guidefines will have to be adhered to and followed by the government establishmant as a
mode! employer. Needless to say that all these guidelines are also framed in furtherance of
Article 41 of Indian Constitution.

22. ISSUE - In case if employee who is care giver of divvang dependent is transferred at
any place which has good medical facilities, whethar exemption guidelines would not be
applicable?

23. O.Ms. dated 06.06.2014 and dated 03.10.2018 and hon'ble CAT Order in PRADEEP
KUMAR _SRIVASTAVA provide guiding porinciples on this issue. In this judgment tribunal

analysed O.M. dated 06.06.2014 and distinguished betwesn ‘medical facilities’ and ‘support
system’. In O.M. dated 06.06.2014 03.10.2078 availability of medical facilities is not the
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criterion for determining issue of exemptior of transfer. As ser the twe O.Ms. criterion or point of
focus is 'rehabilitation process' of the divyang child. Support systern and rehabilitation are
indispensable process which help divyang to maintain physical, psychological and social levels.
Support system does not only mean availability of doctors and medicines, Q.M. dated
06.06.2014 provides meaning of ‘support system’ as a system which comprises of preferred
linguistic zones, school/academic levals, administration, neighbours, tutors, special educators,
friends and medical facilities. It is certain from the plain reading of the O.M. that medical
facilities are just one component of 'support sysiem’. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless to say that when care giver would be subjected tc exercise of routine
transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for

exemption from rauting transfar.

24, Itis also 0 be noted that ©.M. dated 03.08.2014 has now been replaced by O.M. dated
08.10.2018, however, O.M. of 0B.08.2014 is stili relevant to understand the reason for
exempting care giver from roufine transfer. Mareover, in 08.10.2018 O.M. criterion for
exemption has been kept the same, i.e. rehabilitation, charge is only made in persons who can
be considered as ‘dependant’.

25, Other provisions which are helpful in understanding the intent of Rights of Persons with
Disabilities Act, 2016 zre -

4. Women and children with disabilities.—(1) The appropriate Government and the
local authorities shall take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
iocal authorities shall ensure that all children with disabilities shall have right on an
equal basis to freely express their views on all matters affecting them and provide them

appropriate support keeping in view their age and disabifity.”

16. Duty of educational institutions —The appropriate Government and the local
authorities shaill endeavour that all educational institutions funded or recognised by
them provide inclusive education to the children with disabilities

24. Social security.—{1) The appropriate Government shall within the limit of its
economic capacity and development formulate necessary schemes and programmes
to safeguard and promote the right of persons with disabilities for adequate standard of
living to enable them to live independently or in the community: Provided that the
quantum of assistance to the persons with disabilities under such schemes and
programmes shall be at least twenty-five per cent. higher than the similar schemes
applicable to others.

27. Rehabilitation.—(1) The appropriate Government and the locat authorities shall
within their economic capacity and development, undertake or cause to be undertaken
services and programmes of rehabilitation, particularly in the areas of heaith, education
and employment for all persons with disabilities.

38. Special provisions for persons with disabilities with high support—(1) Any
person with benchmark disability, who considers himself to be in need of high support,



or any person or organisation on his or her behalf, may apply to an authority, to be
notified by the appropriate Government, requesting to provide high support.

2(d} - “care-giver” means any person including parents and other family Members
who with or without payment provides care, suppaort or assistance to a person with
disability.

26. intention of RPwD Act, 2016 is reflected in above menticned provisions of the Act.
These provisions makes it clear that legislaiure intended to provide supporting environment in
terms of health, education, social and psychological support. Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2016 and hence these guidelines are
binding on the government establishments.

SOME OTHER CASE LAWS ON THE ISSUE OF TRANSFER OF DIVYANG EMPLOYEE

27. Indian Oversgas Bank v. The Chief Comrmmissioner for Persons with Disabilities: Civil
Writ Petition No. 14118/2014; judgment of Horvble High Court of Raiasthan, dated 24.04.2017 —

In this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoted

and posted to Mumbai. He approached Chief Commissioner for Persons with Disabilities
(‘'CCPD’ in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 recommended for
retention of the employee in Jaipur. Bank failed {o implement the Order of CCPD. Emplayee
approached Hon'ble High Court for impiementation of CCPD Order. Barnk challenged CCPD
Order and opposed the petition and contended that promotion policy provides for transfer on
promotion of the employees. Court rejected the bank's contention and held that grievance of
divyang empioyees must be considered with compassion, understanding and expadiency.

Hor’ble Court held that the employee must be retained in Jaipur branch even after promaotion.

28. Samrendra Kumar Singh v. State Bank of India; Vrit Petition No. 5695/2013: judament
dated 17.01.2014 — In this case Petitioner, a divyang employee of the Respodnent bank, was

posted in Ranchi. Thereafter, he was promoted and was posted in Daltonganj, Jharkhand.
Petitioner approached hon'ble High Court for quashing of transfer orders and retention in
Ranchi. Respondent bank relied upon its ransfer policy and contended that at the time of
promotion employees are transferred. Further it was contended that O.Ms. issued by various
ministries and departments are of directery rature and are not binding. Hon'ble High Court
rejected Respondent bark’s contentions and relied upeon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05.1990 and 13.03.2002. Hon'ble Court guashed
transfer Qrders issued by the Respondent bank and directed for employee's retention in Ranchi.

PRESENT CASE

29, Complainant submits that he joined the Respondent establishment on 25 March 2018.
He joined as Music Teacher (PRT) in school situated in Sukma, Chattisgarh. Hometown is
Nasik, Maharashtra. Applied for transfer twice, first in 2019 and later in 2021 but the application
was rejected each time.

30. Respondent submits that it has transfer policy in which due weightage is given to
divyang employees. Due to Covid, transfer process was not carried out in 2020. In 2021 he
applied for transfer. Choices given by him are - Nasik and Pune. His request was not accepted






(2) issuing commissions for the examination of withesses or documents.

(2} Every proceeding before the Chief Commissioner shall be a judicial proceeding
within the meaning of sections 193 and 228 of the Indian Penal Code (45 of 1860) and
the Chief Commissionar shall he deemed to be a Civil Court for the purposes of section
195 and Chapter XXV of the Code of Criminal Frocedure, 1973 (2 of 1974).
39 This Court by using its powers under Section 77 directs the Respondent to produce
following Records —

a)  Implementation report of all Recommendations issued by this Court relating to

the issue of transfer and posting since January 2021.

by  If any Recommendation has not been implemented, reasons for the same,

40. Respondent is directed to produce the ahove two reports within 2 months of the
date of this Recommendation, failing which, penal action including that of imprisonment
and fine may be inifiated against the responsible officers of the Respondent
establishment.

a49. This case is disposed off.

g, V@O’fme

{(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 13.05.2022
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6. This concept is connected with the principle of equality mentioned in Article 14 of
Indian Constitution. The concept helps Divyangjan to eliminate the limitations on the
performance of divyang employees. This concept is not limited to making madification in
physical infrastructure only. Modifications must be made in every aspect of the job which can
cause substantial disadvantage to divyang employee in comparison with enabled employee. in
addition to modification in physical features of infrastructure, modification can also be made in
working hours, assessment of divyang employee, pre-promotion training, providing assistive
aids and devices, posting of employee at such place where he can perform and achieve
maximum result,

7. Considering the nature and percentage of disabiiity, this Court recommends that the
Respondent shall post the Camplainant to his old office, i.e. office situated in Shaktinagar, Delhi.

8. Respondent shall also file the implementation report of this Recommendation
Order within 3 months of the date of this Recommendation faifing which, this Court shall
presume that the Respondent has not implemented this Recommendation and the matter
shall be reported to the Parliament.

9, The case is disposed off. ’
W~ ol sk

{Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 13.05.2022






3 In response, Deputy Establishment Officer, Bhabha Atomic Research Centre, Mumbai,
vide his letter dated 25.03.2022, submitted that Smt. K. Vijayalaxmi was appointed as Technical
Officer/D in A&SED, BARC on 22.04.2016. Trangferred request submitted by Smt
K. Vijayalaxmi since 2018 to any DAE Units in Hyderabad as well as Heavy Water Boarq,
Murmbai were duly forwarded to other constituent units of Department of Atomic Energy viz.
Nuclear Fuel Complex, Hyderahad and Atomic Minerals Directorate, Hyderabad.

The respondent further submitted that complainant in his representation himself made it
clear that efforis have been made hy BARC to accommodate her transfer in Nuclear Fuel
Complex, Hyderabad and Atomic Minerals Directorate, Hyderabad. Transfer application of Smt.
K. Vijayalaxmi was also forwarded to atomic Minerals Directorate, Hyderabad to consider her
case. In reply, Atomic Minerals Directorate vide Note dated 15.02.2019, have informed that
request was not acceded to since her experience does not suit Atomic Minerals Directorate
requirements. The respondent further submitted that besides her application for mutual transfer
to Heavy Water Board (CO), Mumbai which is also a constituent unit of Department of Atomic
Energy was discussed in the Transfer Committee Meeting of BARC held on 20.01.2021. As per
the recommendation of Transfer Committee, her request for transfer was forwarded to Heavy
Water Board for consideration. In response, Heavy Water Board vide Note. Dated 01.07.2021
informed that after taking into consideration the requirement of the Heavy water Board, Mumbai,
her request has not been acceded to. The respendent submitted that efforts have been made by
BARC to facilitate transfer of Smt. K. Vijayalaxmi to nearby/Hometown (Nuclear Fueli Complex
and Atomic Minerals Directorate, Hyderabad) as well as Heavy Water Board, Mumbai as per
rules and procedures, but could not be acceded.

4. The complainant filed his rejoinder dated 18.04.2022, submitted that he is not satistied
with the comments submitted by the respondent. The complainant once again requested CCPD
Court for transfer of his wife from Mumbai to any of the DAE/BARC facilities unit, Hyderabad on
physically handicapped grounds or spouse grounds with humanity.

S. Hearing: The case heard via Video Conferencing by Commissioner for Persons with

Disabilities on 26.04.2022. The following were present:

i) Shri K. Veera Reddy : Complainant
i) Shri Balaji, CVO: Respondent

Observations /Recommendations:

1, This Court is inundated with the Complaints related to the issue of transfer.
Consequently, this Court has an opportunity to ook into the issues and examine the arguments
and objections filed by the Respondents in the past. This Court is seizing this opportunity to
delineate laws, guidelines and case laws relating to the issue of fransfer of divyang employees.

2. First legisiation which was enacted by the Parliament related to Persons with
Disabilities was Mental Health Act, 1987. The Act contained provisions related to guardianship
of Persons with Intellectual Disabilities. It feil short of addressing issue of discrimination with
Persons with Disabilities. Thereafter in 1295, Parliament enacted The Persons with Disabilities
(Equal Opportunities, Protection of Rights and Full Participation) Act, 1985. The 1895 Act was
enacted to fulfil obligations which arose out of International Instrument. In 1892 Economic and
Social Commission for Asia and Pacific Region adopted Proclamatidn on the Full and Effective
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Participation and Equality of People with Disabilities. India was signatory to the Proclamation

and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995
Act were

a. to fix responsibility of the state towards protection of rights, provision of medical
care, education, training, employment and rehabilitation of Persons with
Disabilities,

b. To create barrier free environment for Persons with Disabilities,

c. To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons

3. Thereafter, in year 2006, United Nations Generai Assembly adopted UN Convention on
Rights of Persons with Disabilities ('{CRPD’). India was one of the first countries to sign and
ratify the treaty. With ratification of the CRPD, ii became obligation of the state to enact new law
in furtherance of the commitments under CRPD. In 2016, parliament enacted Rights of Persons
with Disabilities Act, 2016. Some of the objectives sought to be achieved by this new Act are -

(a) Respect for inherent dignity, individual autonomy including freedom to make
one’s own choices and independence of person;

(k) non-discrimination;

(c}y fult and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disahilities as part of
human diversity and humanity;

{e) equality of opportunity,

()  accessibility;

{g) equality between men and women;

(hy respect for the evolving capacities of children with disabilities and respect for the
right of children with disabilities to preserve their identities.

4, Enacting statute is first step towards achieving the aforesaid cobjectives. To achieve
these objectives in practical sense, execufive formed certain guidelines from time {o time
relating to different aspects of employment, for instance, recruitment, nature of duties, work
environment, prometicon, transfer ete.

5. Since in this order this Court is concerned with issue of transfer only, hence if is
important tc list different types of issues and obisctions which are raised by the respondent from
time to time and further to mention related provisions and case laws on the point.

8. Issues related to iransfer and posting to divyang employees may be divided into three
categories -;

a) Posting of divyang employee at naiive place,
b)  Exemption from routine transfer of divyang employee,

¢}  Posting of employee who serves as care giver of divyang dependant.




STATUTORY PROVISIONS AND GUIDELINES

7. a) ARTICLE 41 of INDIAN CONSTITUTION — The state shall make effective
provisions for securing the right to work, to education and {o public assistance in cases of
unempioyment, old age, sickness and disablement.

b} SECTION 20 (5) OF RPWD ACT, 2016 — Sub Section 5 of Section 20 provides
that the appropriate government may frame policies for posting and transfer of employess with
disability.

¢) SECTION 20 (2) OF RPWD ACT, 2016 — Sub Section 2 of Section 20 lays down
that government establishment shall provide reasonable accommodation, appropriate barrier
free and conducive environment to divyang employees.

dy  O.M. No. 302/33/2/87 dated 15.02.1948 issued by Ministry of Finance - This O.M.
provides guidetines related to pasting of Divyang employees at their niative piace and exemption
of such employees from routine transfer. This O.M. aiso provides that employees should not
even be transfarred on promotion if vacancy exists in the same hranch or in the same town.
Further, this O.M. provides that if it is not possible to retain Divyang employee at his place of
posting, due to adminisirative exigences, even than he must be kept nearest to his original

place and in any case he should not be transferred at far off or remote place of posting.

e) O.M. No. 14017/41/90 dated 10.05.1290C issued by DoP&T — This O.M. provides

that employees belonging to Greup C and D must be posted near to their native place.

f) OM. No. 14017/16/200z dated 13.03.2002 issued by DoP&T - This OM.
clarifies rule laid down in O.M. dated 10.05.1980. The said O.M. iaid down that Government
employaes belonging to Group C and Group [ must be posted near to their native place. O.M.
of year 2002 further extended this rule for empleyses belonging te group A and B as well.

g) O.M. No. 36035/3/2013, dated 31.03.2014 'ssued by DoP&T ~ This O.M. lays
down certain guidelines for providing facilities to divyang employees of government
establishments. Under heading 'H' of the O.M. two guidelines with respect to transfer and
posting of divyang employees are laid down. Firstly, it is {aid down that divyang employees may
be exempted from rotational transfer and atiowed tc continue in the same job where they would
have achieved the desired performance. Secondly, the O.M. provides that at the time of
transfer/promotion, preference in place of posting may be given o the Parsons with Disabilities

subject to the administrative constraints.

h)  O.M. No. 42011/3/2014, daied 06.06.2014 issued by DoP&T - This O.M. is
related to posting of government employses who is care giver of Divyang child. Considering
challenges which are faced by care giver of divyang chid, this O.M. provides that care giver of

divyang child may be exempted from routine transfer/rotational transfer.

i O.M. No. 42011/3/2014, dated 08102018 issued by DoP&T - This Q.M.
extended the scope of O.M. dated 06.06.2014. This Q.M. lays down that government employee
who serves as main care giver of dependant daughter/son/parents/spousef/brother/sister may be

exempied from exercise of routine transfar.







14. ISSUE — Since, transfer is an incidence of service should employze follow transfer
Orders without exception?

15, This issue is often raised by the Respondenis. Hon'ble Delhi High Court answered this
issue in ANJU MEHRA v. CANARA BANK:, W.P. (C ) 7927/2020, judgment dated 05.11.2020.

Court hetd that this principle is not applicable in cases pertaining to transfer of divyang

employees. Court held that when employes is agitating his rights under RPwD Act, 2016 or
PwD Act, 1995, principles of general nature are not applicable in such cases bacause both Acts
are enacted in furtherance of international commitments and to ensure equal treatment to

Persons with Disabilities.

16. ISSUE — Can an amployee be exempted if he was intimated about transferable nature
of the job at the stage of joining?

17. Respondents often submit thai the employee was intimated at the time of initial
recruitment about transferable nature of the ab hance, he cannot be exempted from transfer. To
support this contention Respondents, rely upan case laws of Hon'ble Supreme Courl. Hon'ble
Court in UNICN OF INDIA v. S.L._ABBAS (AIR 1993 3C 2444) and in B.YARDHA RAQ v,
STATE OF KARNATAKA (AIR 1989 SC 1955) held that transfer is incidence of service and

Courts must not interfere in transfer issues uniess such transfer is vitiated by mala fides or is

made in violation of transfer policy.

18. The contention has been rejected by various High Courts. Hon’ble High Court of
Madhya Pradesh in SUDHANSHU TRIPATHI v. BANK OF INDIA; W.P. No. 148/2017; judgment
dated 27.04.2018, hon'ble High Court of Deihi in V.K,_BHASIN v. STATE BANK OF PATIALA;
LPA No. 74/2005, judgment dated 03.08.2005 and Hor'ble Central Administrative Tribunal in
PRADEEP KUMAR SEIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION: OA No
2233/2017, Order dated 08.02.2018 he'd that iaw laid down in S.L. ABBAS and B, VARDHA

RAQ is not applicable in the cases related fo trensfar of Divyang employees. Courts held that

transfer policies framed by various government estabiishments are framed to cover normal
circumstances. When divyang employee is challenging his transfer under RPwD Act, 2016 or
PwD Act, 1995 or various guidelines which are passed from time {o time, such challenge is
under special statutes which are enacted in furtherance of international commitments. Further,
Courts zlso taid down that when transfer policy is silent on some issue, then government
establishment is bound to follow statutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not chalienged under transfer policy, government
establishment is bound to consider the exclusive/speacial circumstances prevailing at the time of

gffecting the transfer of the government amployee.

19. in VV.K. BHASIN judgment, Delli High Court also held that through in transfer matters
Court does not sit as Court of appeal, but Court cannct also lose sight of special legisiation,
rules and O.Ms. enacied for Divyangjan because okjective of these provisions and O.Ms. is to

fulfit the international commitments and give equal treatmant to Persens with Divyangjan.

20. ISSUE ~ Various O.Ms. related ic transfar & posting of divyang employees are of

recommending nature and are not bindirg on the government establishmenis.

21, Central Administrative Tribunai in PRADEEP KUMAR SRIVASTAVA Case, while

relying upon the judgments of Hon'ble Supreme Court In judgments of Hon'ble Supreme Court




delivered in SWARAN SINGH CHAND v, PUNJAR STATE ELECTRICITY BOARD: (2009 held
that when executive instructions canfer special privileges with respect to special circumstances,

such guidelines will have to be adhered to and fcllowed by the government establishment as a

model employer. Needless to say that all these guidelires are also framed in furtherance of
Article 41 of Indian Constitution.

22, ISSUE ~ In case if employee wno is care giver of divyang dependent is transferred at
any place which has good medical facilities, whether exemption guidelines would not be
applicable? '

23. O.Ms. dated 06.06.2014 and datec 08.10.2018 and hon'ble CAT Order in ERADEEP
KUMAR SRIVASTAVA provide guiding principies on this issue. In this judgment tribunal

analysed O.M. dated 06.06.2014 and distinguished between ‘medical facilities’ and ‘support
system’. In Q.M. dated 06.06.2014 and 08.10.2018 availability of medicai faciities is not the
criterion for determining issue of exemption of transfer. As per the two O.Ms. criterion or point of
focus is 'rehabilitation process' of the divyang child. Support system and rehabititation are
indispensable process which help divyarg to maintain physical, psychological and social levels.
Support system does not only mean availability of doctors and medicines, O M. dated
06.06.2014 provides meaning of ‘suppcrt systen’ as a system which comprises of preferred
linguistic zones, school/academic levels administration, neighbours, iutors, special educators,
friends and medical facilities. [t is certain from the plain reading of the O.M. that medicai
facilities are just one component of ‘support system'. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless o say that when care giver would be subjected to exercise of routing
transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for

exemption from routine transier.

24. It is also o be noted that O.M. daied 05.06.2014 has now been replaced by O.M. dated
08.10.2018, however, O.M. of 06.06.2C14 iz still ralevant to understand the reason for
exempting care giver from routine transfer. Moreover, in 08.10.2018 O.M. criterion for
exemption has been kept the same, i.e. ~enabilitation, change is only made in persons who can

be considered as ‘dependant’.

25, Other provisions which are halpiui in understanding the intent of Rights of Persons with
Disabilities Act, 2016 are -

4. Women and children with disabilities —(1) The appropriate Government and the
local authorities shall take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
local authorities shall ensure that all children with disabilities shall have right on an
equal basis to freely express their views on all matters affecting them and provide them
appropriate support keeping in view their age and disability.”

16. Duty of educational institutions.-~The appropriate Government and the local
authorities shall endeavour that all educational institutions funded or recognised by
them provide inciusive education to the children with disabilities

24. Social security.—(1) The appropriate Government shall within the limit of its

economic capacity and development farmulate necessa hemes and programmes




{o safeguard and promote the right of persons with disabilities for adequate standard of
living to enable them fto live independenily or in the community: Provided that the
quantum of assistance to the persons with disabilities under such schemes and
programmes shall be at least twenty-five per cent. higher than the similar schemes
applicable to others. '

27. Rehabilitation.—(1) The apprepriate Government and the local authorities shall
within their economic capacity and development, undertake or cause to be undertaken
services and programmes of rehabititation, particularly in the areas of heaith, education
and employment for alf persons with disabilities.

38. Special provisions for persons with disabilities with high support—(1) Any
person with benchmark disability, who considers himself to be in need of high support,
ot any person or arganisation on his or her behalf, may apply to an authority, to be
notified by the appropriate Government, reguesting to provide high support.

2(d) - “care-giver” means any person including parents and cther family Members
who with or without payment provides care, support or assistance to a person with
disability.

26. Intention of RPwD Act, 2016 is reflected in above mentioned provisions of the Act,
These provisions makes it clear that legislature intended to provide supporting environment in
terms of health, education, social and psychological support. Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2016 and hence these guidelines are

binding on the government establishments.

SOME OTHER CASE LAWS ON THE {SSUE OF TRANSEER OF DIVYANG EMPLOYEE

27. indian Overseas Bank v. The Chief Cornmissioner for Persons with Disabilitiss; Civil
Writ Petition No. 14118/2014: iudament of Hon'ole High Court of Rajasthan, dated 24.04,.2017 —
In this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoted

and posted o Mumbai. He approached Chief Commissioner for Persons with Disabilities
(‘CCPL’ in short) far retention in Jaipur. CCPD by its Order dated 1.04.2014 recommended for
retention of the employee in Jaipur. Banik failed to implement the Order of CCPD. Employee
approached Hon'ble High Court for implementation of CCPD Order. Bank challenged CCPD
Order and opposed the petition and contended that promotion policy provides for transfer on
promotion of the employees. Court rejectad the bank’s contention and held that grievance of
divyang employees must be considered with compassion, understanding and expediency.

Hon'ble Court held that the employee must be retained in Jaipur branch even after promotion.

28, Samrendra Kumar Singh v. Stale Bank of India; Wit Petition Neo. 5685/2013: judgment

dated 17.01.2014 ~ in this case Petitioner, a divyang employee of the Respodnent bank, was
posted in Ranchi. Thereafter, he was promoeted and was posted in Daltonganj, Jharkhand.
Petitioner approached horm'ble High Court for quashing of fransfer orders and retention in
Ranchi. Respendent bank relied upon iis iranster policy and contended that at the time of
promation empioyees are transferrad. Further it was contendead that O.Ms. issued by various
ministrias and departments are of directory nature and are not hinding. Hon'ble High Court
rejected Respondent bank’s contentions anc relied upon Ministry/ot Finance O.M. dated
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16.02.1988 and DoP&T O.Ms. dated 10.05.1680 and 13.03.2002. Hon'ble Court quashed
transfer Orders isstied by the Respondent bank and directed for employee's retention in Ranchi.

PRESENT CASE

29, Compilaint, filed on behalf of the wife of the Complainant whereby it is submitted that
both the Complainant and his wife are divyangjan. Wife is employed in Respondent
establishment, whereas, the Complainant (husband) is employed in Telangana government.
Wife is posted at Mumbai, whereas the hometown is Hyderabad. Request is being made for
transfer to any unit of the Respondent situated in Hyderabad. In addition to disability,
Complainant submits that their child is also suffering with condition of epileptic seizures. The
son resides with the mother in Mumbai. It is very difficuli for the mother to take care of the child
alone.

30. Respondent submits that the Complainant’s request for transfer, along with Bio Data
and APARs was forwarded fo two units of Respondent establishment situated in Hyderabad.
Nuclear Fuel Complex, Hyderabad turmed down the request. Atomic Mineral Directorate,
Hyderabad also turned down the request on the ground that the employee’'s experience does
not suit the functioning of the establishment. Application was also forwarded to Heavy Water

Board, Mumbai for mutual transfer, which was also turned down.

31. The Case of the Complainant squarely falis under the guidelines iaid down under O.M.
Mo. 14017/16/2002 dated 13.03.2002 issued by DoP&T and O.M. No. 36035/3/2013, dated
31.03.2014 issued by DoP&T. Both the O Ms. provide for posting of government employees at
their native place and also provide for giving preference to divyangjan in the matters of fransfer
and posting.

32. This Court is also inclined {o mention recent judgment of Hon'ble Supreme Court
delivered in 3K_NAUSAD RAHMAN & ORS. v. UNION OF INDIA, Civil Appeal No. 1243 of
2022 (judgment dated 10.03.2022). Hon'ble Sugreme Court while deciding the constitutional

validity of an Order banning Inter-Commissionerate Transter of employees of the government

establishment, held that the government esiablishment must adopt compassionate approach

and create exceptions in transfer poiicy in the favour of divvangian.

33 This Court recommends that the Respondent in the present Case shall make
endeavours to search the avenues for the Complainant's transfer to her native district, i.e.
Hyderabad. To achieve this purpose, the Raspondent shall strongly recommend the transfer of
the Complainant to units situated in Hyderahad and ensure her accommodation in Hyderabad at
the earliest.

34. Respondent shall also file the implementation report of this Recommendation
Order within 3 months of the date of this Recommendation failing which, this Court shall
presume that the Respondent has not implemented this Recommendation and the matter
shall be reported to the Parliament.

!
35.  This case is disposed off. W O \[@JMO\

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 13.06.2022







After reorganization of the administrative set-up, the said Branch Office was included in
the administrative jurisdiction of Regional office Ayodhya in July 2019. The complainant applied
for transfer on 11.12.2020 for three stations viz. Kanpur, Ranjitpur Bhaupur and Araul wherein,
his position of waitlist was 368, 1 and 1 respectively, on normai ground.

The respondent further submitted that request for transfer to Kanpur Station and other
Stations in the Kanpur District of none of the candidates were considered, due to overall deficit
in the base station, i.e. Stations from where transfer was sought by candidates. Accordingly,
transfer of the complainant could not be done. Thereafter, the complainant applied for request
transfer on medical grounds on temporary basis for a period of 6 months. The request of the
complainant was considered favourably with advice to report back to base branch after
completion of the said pericd of the six months. However, the complainant did not report to the
base branch after completion of the period of six months. The complainant has once again
requested fo transfer his service to Kanpur permanently. His reguest for the same has been
already registered in MTR as mentioned above and the same would be considered as per
norms in due course,

4. The complainant filed his rejoinder dated 22.03.2022, submitted that Bank Management
have written his position in the waiting list for transfer to Kanpur is 36 and therefore, the transfer
will be effected as and when the vacancy wili arise. The cemplainant submitted that his both the
kidneys have failed which require transplantation. At present he is undergoing dialysis twice in a
week at Regency Hospital, Kanpur. The complainant has requested CCPD Court to kindly
consider his case for permanent transfer from Bahraich {o Kanpur on merit basis.

5, Hearing: The case heard via Video Conferencing by Commissioner for Persons with
Disabilities on 26.04.2022. The following were present:

i Shri Vijay Kumar Gupta: Complainant
i Shri Ajeet Singh, DGM, Zonal Office Lucknow: Respondent

Observations /Recommendations:

1. This Court is inundated with the Complaints related toc the issue of transfer.
Consequently, this Court has an opportunity to look into the issues and examine the arguments
and objections filed by the Respondents in the past. This Court is seizing this opportunity to
delineate laws, guidelines and case laws relating to the issue of fransfer of divyang employees.

2. First legislation which was enacted by the Parliament related to Persons with
Disabilities was Mental Health Act, 1887. The Act contained provisions related to guardianship
of Persons with Intellectual Disabilities. It fell shori of addressing issue of discrimination with
Persons with Disabilities. Thereafter in 1995, Parliament enacted The Persons with Disabilities
(Equal Opportunities, Protection of Rights and Full Participation) Act, 1995. The 1895 Act was
enacted to fuifil obligations which arose cut of International Instrument. In 1992 Economic and
Social Commission for Asia and Pacific Region adopted Prociamation on the Full and Effective
Participation and Equality of People with Disabilities. India was sighatory to the Proclamation

and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995
Act were



a. to fix responsibility of the staie towards protection of rights, provision of medical

care, education, fraining, employment and rehabifitation of Persons with
Disabilities,

b. To create barrier free environment for Persons with Disabilifies,

c. To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons

3 Thereafter, in year 2006, United Nations General Assembly adopted UN Convention on
Rights of Persons with Disabilities ('CRPLY). India was one of the first countries to sign and
ratify the treaty. With ratification of the CRPL, it became obligation of the state to enact new law
in furtherance of the commitments under CRFD. In 2018, parliament enacted Rights of Persons

with Disabilities Act, 2018. Some of the objectives sought {o be achieved by this new Act are —

{a) Respect for inherent dignity, individual autonomy including freedom to make
one's own choices and independence of parson;

(b) non-discrimination;

{c) full and effective participation and inclusion in society;

{d)} respect for difference and acceptance of persons with disabilities as part of
human diversity and humanity;

(e) equality of opportunity;

i  accessibility;

(@) equality between men and women;

(h) respect for the evolving capacities of children with disabilities and respect for the
right of children with disabilities to preserve their identities.

4, Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, for instance, recruitment, nature of duties, work

environment, promotion, transfer etc.

5. Since in this order this Court is concerned with issue of transfer only, hence it is
important to list different types of issues and objsctions which are raised by the respondent from

time to time and further to mention relatec provisions and case laws on the point.

B. Issues related to transfer and posting to divyang employees may be divided into three
categories -

a) Posting of divyang employee at native place,
b}  Exemption from routine transfer of divyang employee,
c)  Posting of employee who serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a} ARTICLE 41 of INDIAN CONSTITUTION — The state shall make effective
provisions for securing the right to work, to education and to public assistance in cases of
unemployment, old age, sickness and disablement.



b) SECTION 20 (5) OF RPWD ACT, 2016 — Sub Section 5 of Section 20 provides

that the appropriate government may frame policies for posting and transfer of employses with
disability.

c) SECTION 20 (2) OF RPWD ACT, 2018 — Sub Section 2 of Section 20 lays down
that government establishment shall provide reasonable accommodation, appropriate barrier
free and conducive environment {o divyang employees,

d)  O.M. No. 302/33/2/87 dated 15.02 1988 issued by Ministry of Finance - This
Q.M. provides guidelines related to posting of Divvang smployees at their native place and
exemption of such employees from routing transfer. This O.M. also provides that employees
should not even be transferred on prometion if vacancy exists in the same branch or in the
same town. Further, this Q.M. provides that if it is not possible to retain Divyang employee at
his place of posting, due to adminisirative exigences, sven then he must be kept nearest to his

original place and in any case he should not be transferred at far off or remote place of posting.

)  O.M. No. 14017/41/90 dated 10.05.199C issued by DoP&T — This O.M. provides
that employees belonging to Group C and D must be posted near to their native place.

f) O.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T —This O.M.
clarifies rule laid down in O.M. dated 10.05.1€90, The said O.M. laid down that Government
employaes belonging to Group C and Group D must be posted near to their native place. O.M.

of year 2002 further extended this rule for emplovees belonging to group A and B as well.

gy C.M. No. 36035/3!_2013, dated 31.03.2014 1ssUed by DOP&T — This O.M. lays
down certain guidelines for providing facilties to divyang employees of government
establishments. Under heading ‘H’ of the QM. two guidelines with respect to transfer and
posting of divyang employees are laid down. Firstly, it is i2id down that divyang employees may
be exempted from rotational transfer and ailowed ‘o continue in the same job where they would
have achieved the desired performance. Sacondly, the OM. provides that at the time of
transfer/promaotion, preference in place of posting may be given o the Parsons with Disabilities

subiect to the administrative constraints.

hy  O.M. No. 42011/3/2014, dated 06.06.2014 issued by DoP&T - This O.M. is
related to posting of government emplovees who is care giver of Divyang child. Considering
challenges which are faced by care giver of divvang child, this O.M. provides that care giver of

divyang child may be exempted from routine transferirotatianal transfer.

i) OM. No. 42011/3/2014, dated 08.10.2018 issued by DoP&T - This Q.M.
extended the scope of O.M. dated 06.06.201¢ This O.M. iays down that government employee
whe serves as main care giver of dependant daughter/son/parents/spouse/brother/sister may be
exempted from exercise of routine transfer.

ANALY SIS OF THE PROVISIONS & GUIDELINES

8. it is noteworthy that even before Section 20(5) was conceptualised, DoP&T and other
departments of the government framed policies relating to exemption of divyang employees
from routine transfer and transfer at native piace As rightly laid down in DePA&T O.M. dated
31.03.2014, focus behind exempting from routine transfer or behind giving preference in transfer
and posting is to provide an environment to divyang employee in which he can achieve the

desired performance and where their services can be optimally utilise mbined reading of all
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the guidelines further makes it clear that government’s approach on the issue of transfer is
progressive and forward looking. In 1990 DoP&T issued O.M. exempting Group C and D
divyang employees from routine transfer. This was extended to Group A and B divyang
employees in year 2002. Similarly, Minisiry of Finarce (Mo~ in short) created an exception for
divyang emplovees in year 1988, long hefore 2016 Act was enacted. MoF in Q.M. dated
15.02.1988 went on to exempt divyang employecs from routine iransfer even in case of
promotion of such employee.

9. Even in case of emplovee who seives as cara giver of divyang dependant, approach is
progressive. Till 2018, care giver of divyang dependent child was exempied from routine
transfer. By DoP&T CM dated 08.10.201%, divyang dependent spouse/lrother/sisier/parents
were also added.

10. Objective behind exempting cars givar must also be understood. DeP&T O.M. dated
06.06.2014, rightly lays down that rehabilitation of divyang depeandant is indispensable process
which enables divyang person to reach znd mainiain physical. sensory, inteflectual, psychiatric
and sociat functional levels. If care giver of such person would be subjecied fo routine periodic
transfer, it will have adverse impact on the rehabilitation process of divyang dependent. It is
certain that it is uimost duty of the govarmiment employee to serve with utmost dedication,
however, this fact does not take away his right to take care of his divyang dependent. Hence,

objective behind DoP&T guidelines is to sirike balance between the two aspects.

OBJECTIONS AND _ISSUES_RAISED BY RESPONDENTS IN_PREVIOUS SIMILAR
COMPLAINTS BEFORE THIS COURT AN CASES BEFORE HONBLE HIGH COURTS,
CENTRAL ADMINISTRATIVE TRIBUNALS

11 1ISSUE — Exempting divyang employee from transfer if Service Rules prescribe for

mandaiory transfer.

12. A case was filed before Hon'bie Dalhi High Court in which Respondent Bank submitied
that divyang employee cannot be exempted from routine transfer at remote rural branch
because as per Service Rules for promotion every employee has to serve for fixed period at
rural branch. ANJU MEHRA v. CANARA BANK; W.P. (C ) 7927/2020, judgment dated
05.11.2020

13. Caourt did not accept the contentions forwarded by the Respondent Bank and held that
divyang empioyee must be exempted from routine transfer and posting at rural location. Court
refied upon DoP&T O.M. dated 31.03.2014 and held that divyang employee must be exempted
from routine transfer. Court also relied ugor GM. No. €8/2018 dated 13.12.2018 issued by
Canara Bank, whereby divyang employees with disability percentage of 65% or above are

exempted from mandatory service at rural lucation.

14, ISSUE ~ Since, transfer is an incidence of service should employee follow transfer

Orders without exception?

15. This issue is often raised by the Respondeanis. Hon'bie Delthi High Court answered this
issue in ANJU MEHRA v. CANARA BANK: WW.P. (C ) 7927/2020 judgment dated 05.11.2020.

Court held that this principle is not applicable in cases pertaining to transfer of divyang

employees. Court held that when employee is agitating his rights under RPwD Act, 2016 or

PwD Act, 1995, principles of general nature are not applicable in suc es because both Acts




are enacted in furtherance of international commitments and to ensure equal treatment to

Persons with Disabilities.

18. ISSUE — Can an employee be exemptad if he was intimated about transferabie nature
of the job at the stage of joining?

17. Respondents often submit that the employee was intimated at the time of initial
recruitmant abeut transferable nature of the job hence, he cannot be examptad from transfer. To
support this contention Respondents, rely upon case laws of Hon'ble Supreme Court. Hon'ble
Court in UNION OF INDIA v. S.L.. ABBAS (AR 1993 SC 2444) and in BVARDHA RAO v.
STATE OF KARNATAKA (AIR 1989 SC 1935} held that transfer is incidence of service and

Courts must not interfere in transfer issues unless such transfer is vitiated by mafa fides or is

made in violation of fransfer policy.

18. The contention has been rejected by varicus High Courts. Hon'ble High Court of
Madhya Pradesh in SUDHANSHU TRIPATHI v. BANK OF INDIA; W.P. No. 148/2017: judgment
dated 27.04.2018, hon'ble High Court of Delii in V. K. BHASIN v. STATE BANK OF PATIALA;
LPA Ne, 74/2005, judgment dated 03.08.2005 and Hon'ble Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION; OA No
2233/2017._ Crder dated 08.02.2018 held that law laid down in S.L. ABBAS and B. VARDHA

RAQ is not applicable in the cases reiated o transfer of Divvang employees. Couris held that
transfer policies framed by various government establishmenis are framed to cover normal
circumstances. When divyang employee is challenging his transfer under RPwD Act, 2016 or
PwD Act, 1995 or various guidelines which are passed from time to time, such challenge is
under special statutes which are enacted in furtherance of international commitments. Further,
Courts also laid down that when fransfer policy is silent on some issue, then government
astablishment is bound to fellow statutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not chalienged under transfer policy, government
establishment is bound to consider the exclusive/zpecial circumstances prevailing at the time of

effecting the transfer of the government employee.

19. In V. K. BHASIN judgment, Delh: High Court aisc held that through in transfer matters
Court does not sit as Court of appeal, but Court cannot aiso lose sight of special legislation,
rules and O.Ms. enacted for Divyangjan because objective of these provisions and Q.Ms. is {o

fulfil the international commitmeants and give squal treatment to Persens with Divyangjan.

20. ISSUE — Various O.Ms. related to transfer & posting of divyang employees are of

recommending nature and are not binding on the government astablishments.

21. Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while
relying upcn the judgments of Hon'ble Supreme Court in judgments of Hon'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD: (2008) held

that when executive instructions confer special privileges with respect to special circumstances,

such guidelines will have to be adhered to and followed by the government establishment as a
model employer. Needless to say that ail these guidelines are also framed in furtherance of
Article 41 of indian Constitution.




22. ISSUE — In case if employee wha 15 care giver of divyang dependent is transferred at
any place which has good medical facilities, whather exempiion guidelines would not be
applicable?

23, O.Ms. dated 06.06.2014 and dated 08.10.2018 and hon'ble CAT Order in PRADEEP
KUMAR_SRIVASTAVA provide guiding orinciples an this issue. In this judgmeni tribunal

analysed O.M. dated 06.06.2014 and cdistinguished between ‘medical facilities’ and ‘support
system’. In O.M. dated 06.06.2014 and 08.10.2018 availability of meadical facilities is not the
criterion for determining issue of exemption ol transfar. As per the two O.Ms. criterion or point of
focus is ‘rehabilitation process’ of the divyang child, Support system and rehabilitation are
indispensable process which help divyang to maintain physical. psycholaogical and social levels.
Support system does not only mean availzhility of doctors and medicines, O.M. dated
06.06.2014 provides meaning of ‘support sysient’ as a system which comprises of preferred
linguistic zones, school/academic levels, adminisiration, neighbours, tutars, special educators,
friends and medical facilities. it is certain from the plain reading of the O.M. that medical
facilities are just ong component of ‘support systern’. Reason for exempting care giver of
divvang dependent is to provide conducive and caring envirenment and not just meadical
faciliies. Needless 1o say that when carz givar would be subjected to exercise of routine
transfer, it will cause displacement of the divvang dependent as well. Hence, O.M. provides for
axemption from routine transfer.

24. it is also to be noted that C.M. dated 06.06.2014 has now been replaced by C.M. dated
08.10.2018, however, O.M. of 06.068.2074 is stii relevant to undersiand ithe reascn for
exempting care giver from routine transfer. Moreover, in 08.10.2018 O.M. criterion for
exemption has been kept the same, i.e. rehahiliiation, change is only made in persons who can

be considered as ‘dependant’.

25. Other provisions which are helpful in undarsianding the intent of Rights of Persons with
Disabilities Act, 2016 are -;

4, Women and children with disabilities.-—(1) The appropriate Government and the
local authorities shall take measures tc snsure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
local authorities shall ensure that all children with disabilities shall have right on an
equal basis to freely express their views on all matters affeciing them and provide them

appropriate support keeping in view their age and disability.”

16. Duty of educational institutions.—The appropriate Government and the iocal
authorities shall endeavour that all educational institutions funded or recognised by

them provide inclusive education o the children with disabilities

24, Social security.—{1) The appropriate Government shall within the limit of its
economic capacity and development formulate necessary schemes and programmes
to safeguard and promote the right of persons with disabilities for adequate standard of
iving to enable them to live independently or in the community: Provided that the
quanfum of assistance to the persons with disabilities under such schemes and

programmes shall be at least twenty-five per cent, higher than the similar schemes
applicable to others,




27. Rehabilitation.—(1) The appropriate Govamnment and the local authorities shall
within their economic capacity anc development, undertake or cause to be undertaken

services and programmes of rehabilitatior:, particularly in the areas of health, education .

and empleyment for all persons with disabilities.

38. Special provisions for persons with disabilities with high suppori—(1) Any
persan with benchmark disability, who ceonsiders himseif to be in need of high support,
of any person or arganisation on his or her hehaif, may apply to an authority, o be

notified by the appropriate Government, requesting o provide high support.

2(d) - “care-giver” means any person including parenis and other family Members

who with or without payment provides care, suppert or assistance to a person with
disability.

26. Infention of RPwD Act, 2018 is reflacted in above mentionad provisions of the Act,
These provisions makes it clear that legislature intended to provide supporting environment in
terms of heaith, education, social and psychological support, Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2016 and hence these guidelines are
binding on the government establishments.

SOME OTHER CASE LAWS ON THE ISSUE OF TRANSFER OF DIVYANG EMPLOYEE

27. Indian Overseas Bank v. The Chief Commissioner for Persons with Disabilities: Civil
Writ Petition No. 14118/2014: judgment of Horble High Cour cf Rajasthan, dated 24.04.2017 -

In this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoied
and posted to Mumbai. He approached Chief Commissioner for Persons with Disabilities
{CCPD' in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 recommended for
retention of the employee in Jaipur. Bank failed to implement the Order of CCPD. Employee
approached Hon'ble High Gourt for implemantation of GCPD QOrder. Bank challenged CCPD
Order and opposed the petition and contended tha? premotion poticy provides for transfer on
promotion of the employees. Court rejected the bark's contention and held that grievance of
divyang employees must be considersd with compassion, understanding and expediency.

Hon'ble Court held that the employee must be retained in Jaipur branch even after promotion.

28. Samrendra Kumar Singh v. State Bank of India, Writ Petition No. 56985/2013; judgment

dated 17.01.2014 ~ In this case Petitioner, a divyang emaioyee of the Respodnent bank, was

posted in Ranchi. Thereafter, he was promoted and was posted in Daltonganj, Jharkhand,
Petitioner approached hor'ble High Court for quashing of wransfer orders and retention in
Ranchi. Respondent bank relied upon its transfer policy and contended that at the time of
promotion employees are transferred. Further it was contended that O.Ms. issued by various
ministries and departments are of direciory nature and are not binding. Hon'ble High Court
rejected Respondent bank's contentions and relied upon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05.1980 and 13.03.2002. Hon'bie Court quashed

transfer Orders issued by the Respondent bark and directed for employee's retention in Ranchi.

29. SK NAUSAD RAHMAN & ORS. v. UINION OF INDIA, Civil Appeal No. 1243 of 2022
(judament dated 10.03.2022) - Hon'ble Supreme Court whila deciding constitutional validity

of an Order banning Inter-Commissionerate Transfer of employeedg of the government




establishment, held that the government esiablishment must adopt compassionate approach
and create exceptions in transfer policy in the faveour of divyangjan.

PRESENT CASE

30. Complainant submits that he was appointed in the Respondent establishment on
02.04.2018. He was posted in Baharaich, U.P. In May 2020 where he was diagnosed with
chronic Kidney disease, because of which he has to undergo Dialysis twice a week. Facility of
Diatysis is available in Kanpur which is 240 K.Ms. away from Baharaich. He was transferred to
Kanpur on temporary basis for 8 months, On 30.08.2021 he was relieved from Kanpur office

and had to join Baharaich office. He applied for transfer to Kanpur which has not been decided
yet.

31. Respondent submitted that the Complainant joined Respondent establishment on
02.04.2018. He requested for transfer on 11.12.2020. Choices filed by him were - Kanpur,
Ranjitpur and Bhaupur. His application was rejected because there was overall deficit of
employees in the hase station, i.e. station where he is presently posied, i.e. Baharaich. He filed
fresh application for transfer, which will be considered in due course.

32. During online hearing, the Respondent informed this Court that there are no vacancies
available in Kanpur. Name of the Complainant is situated at Sr. No. 36 of the list prepared for
transfer to Lucknow. Respondent further informed that the Complainant’s transfer application
shall be favourably considered and shall be forwarded to competent authority in Mumbai

33. The Case of the Complainant squarely falls under the guidelines laid down under O.M.
No. 14017/16/2002 dated 13.03.2002 issued by DoP&T and O.M. No. 36035/3/2013, dated
31.03.2014 issued by DoP&T. Both the O.Ms. provide for posting of governmant employees at
their native place and alse provide for giving preference o divyangjan in the maiters of transfer
and posiing.

34. Apart from the issue of transfer, mentioning of the issue of RKeasonabie
Accommaodation is indispensable. Concept of Reasonable Accommodation is defined in Section
2(y) of Rights of Persons with Disabilities Act, 2016. As per provision, it means necessary and
appropriate modification and adjustments, to ensure to Persons with Disabilities the enjoyment
or exercise of rights with cthers. Further, Section 20(2) makes it positive obligation of every
government establishment to provide 'Reasonable Accommodation’ and appropriate barrier free
and conducive environment to divyang employee.

SECTION 2{y} - "reasonable accommodation” means necessary and appropriate
modification and adjustments, without imposing a disproportionate or undue burden in
a particular case, fo ensure to persons with disabilities the enfoyment or exercise of
rights equally with others

SECTION 20(2) - Every Government establishment shall provide reasonable
accommodation and appropriate barrfer free and conducive environment fo employees
with disability.
35, This principle is incorporated in RPwD Act, 2016 for effective implementation of rights
recognised or guaranteed by the Act. Congept of ‘Reasonable Accommadation is not new in
indian legal jurisprudence. Hon'ble Supreme Court in JEEJA GHOSH v. UNION OF INDIA;
(2016) 7 SCC 761, noted that a key component of equality is th

differentiation and specific measures must be undertaken, recognizi

rinciple of reasonable

the different needs of
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persons with disabilities, to pave the way for substantive equality. Principle of ‘Reasonable
Accommodation’ acknowledges that in order to rectify the social problem of discrimination with
divyangs, affirmative conditions have to be created for facilitating the development of
Divyangjans. This principle is not merely a formality, it is component of duty not to discriminate
with Divyangjans hence the state is bound to provide these facilities to its Divyangjans. Hon'ble
Supreme Court explained this in VIKASH KUMAR v. UPSG; 2021 SCC OnlLine 8C 84.

“54. The principle of reasonabie accommodation has found a more expansive
manifestation in the RPwD Act 2016. Section 3 of the RPwD Act 2016 goes beyond a
formal guarantee of non-discrimination by casting affirmative duties and obligations on
government to profect the rights recognized in Section 3 by taking steps to utilize the
capacity of persons with disabilities "by providing appropriate environment”. Among the
obligations which are cast on the government s the duly to take necessary steps to
ensure reasonable accommodation for persons with disabilities. The concept of
reasonable accommodation in Section 2(y) incorporates making ‘necessary and
approprigte modification and adjustments” so long as they do not impose a
disproportionate or undue burden in a particular case to ensure fo persons with
disabiflity the enjoyment or exercise of rights equally with others.” Equality, non-
discrimination and dignity are the essence of the protective ambit of the RPwD Act
2016."

38. This 'concept is connected with the principle of equality mentioned in Article 14 of
Indian Constitution. The concept helps Divyangjan to eliminate the limitations on the
performance of divyang employees. This concept is not limited to making modification in
physical infrastructure only. Modifications must be made in every aspect of the job which can
cause substantial disadvantage to divyang employee in comparison with enabled employee. In
addition to modification in physical features of infrastructure, modification can also be made in

working hours, assessment of divyang employee, pre-promotion training, providing assistive
aids and devices etc.

37. In the present case Respondent should apply the concept of Reasonable
Accommeodation and transfer the Complainant to Kanpur even though his name is at Sr. No. 38
of the transfer list. Necessity for relaxing the standards exists because of two reasons. First
because of the disability of the Complainant and secondly bacause of the immediate medical
treatment and attention needed by the Complainant which is not available in Bahraich where the
Complainant is posted at present.

38. Hence, this Court recommends that the Respondent shail transfer the Complainant to
Kanpur. Further, the Complainant is alsc recommended io write {fransfer application addressed
to Sri Ajit Singh, DGM Zonal Office, Lucknow whe, as promised shall consider it favourably and
forward the same to competent authorities in Mumbai along with copy of this Order. Meanwhile
a ternporary post of the complainant to Kanpur is recommended.

39 Respondent shali also file the implementation report of this Recommendation
Order within 3 months of the date of this Recommendation failing which, this Court shatt
presume that the Respondent has not implemented this Recommendation and the matter

shall be reported to the Parliament,

]
40. This case is disposed off. WA v MjéNo\

{Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated. 13.05.2022
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As per the Complainant’s residential address available with the Respondent
establishment, distance between his residence and present place of posting, i.e. Manesar
hospital is only 5 K.Ms., whereas distance between Gurugram hospital and his residential
address is 18 K.Ms. Hence, commutation is easier for him in Manesar rather than in Gurugram.
Complainant's transfer application was also rejected because new transfer policy is in
consideration.

3. This Court is satisfied with the reply filed by the Respondent. However, the respondent

may consider the request of the complainant and take a sympathetic view for his transfer to
Gurugram.

4. The case is disposed off. ’
Unon, Vg Olan <
{Upma Srivastava)

Commissioner for
ersons with Disabilities

Dated: 13.05.2022







The respondent further submitted that ihe complainant appointed against Special
Recruitment Drive for PwDs vide Advt. No. 02/2015. He has applied for the post fo Stipendiary
Trainee Category-ll (Fitier) earmarked for OVBL/HH. The complainant belongs to Hearing
Impairment category (HH) with 100% of disability. The complainant was suffering from profound
hearing loss and Speech Impairment The respondent further submitted that IGCAR has
constituted a committee for analyzing transfer requests of employees. The complaint of the
compiainant has been examined by the Committee constituted for the purpose. IGCAR does not
have any unit functioning in the other States of India than Tamil Nadu. Hence, any transfer
request within Units of DAE will be on mutual basis and it requires willingness and acceptance
of the recipient unit. Hence, the transfer request has not been recommended by the Committee,
The respondent further submitted that recently the office has received an application on
29.11.2021 irom the complainant for transfer on mutual basis to NFC Hyderabad. it is pertinent
to menticn that NFC, Hyderabad is the constituent unit under the aegis of Department of Atomic
Energy. They will forward his application to the Unit concerned for consideration.

4, The complainant filed his rejoinder dated 25.04.2022, submitted that he got permission
to carry basic mobile phone to office premises w enable him to contact his spouss in office
hours. The complainant further requestad to CCPD Court to transfer him from IGCAR,
Kalpakkam to NFC Hyderabad.

Observations /Recommendations:

1. Complainant submits that currently he is posted in Kalpakkam, near Chennai in Tamil
Nadu. His native place is Hyderabad, Tetangana. He submits that because of the nature and
disability he faces hardship in living in Tamil Nadu. In addition to these hardships caused
because of the nature and percentage of disabilily, his care giver also facing problem in
understanding and communicating in the regional language. Hence, he seeks transfer to
Hyderabad, i.e. his native place.

2. Respondent submits that a committee was constituted to examine the transfer request
of the Complainant. Further it submits that the request was denied because the Respondent
establishment does not have any other unit functioning in any State other than Tamii Nadu.
Transfer to other units of Department of Atomic Energy can only be done on mutual basis.

Therefore the request was denied.

3. Further, Respondent submits that the Complainant has aiso filed application for ‘mutual
transfer to Nuclear Fuel Complex, Hyderabad (hereafter referred as 'NFC Hyderabad’),
Telangana. Respondent submits that this application shall be forwarded to NFC, Hyderabad for
consideration,

4. This Court concludes that the Reply filed by the Respondent is satisfactory. Further this

.Court recommends that the Respondent may consider the Complajnant's case on pricrity basis.

5. This case is disposed off. / :
pra. 8-#61,@ Q=

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 13.05.2022







The complainant is Executive i.e. Assistant General Manager. His complaint comprised
of only baseless allegations against the management and some officers. The transfer from
Amravati to Satara was issued as per the administrative acguirement of the office and that too
within Maharashtra circle itsélf. The transfer order is strictly in accordance with the transfer

policy in vogue, which also has clear provisions with regard to disability act.

The respondent further submitted that case for the complainant for retention at Amravati
along with the representation of the executive dated 28.08.2020 was put up for review on dated
30.09.2020 along with the medical certificate of the Civil Surgeon on medical ground as a care
giver. Due to non —submission of disability certificate from Medical authority by the complainant,
the case was regretied by the competent authority dated 13.10.2020.

The complainant has submitted representation dated 16.10.2020 for cancellation of
transfer order issued for Satara. The complainant was retained in Amravati SSA dated
19.12.2020 upto 31.03.2021 as a care-giver. The respondent further submitted that the
complainant was transferred to Akola SSA dated 22.05.2021 as per his willingness application
dated 08.04.2021 given by the complainant on the ground of the caregiver of the mother
(Locomotor disability) in supersession of the earlier transfer order dated 24.08.2020. The
complainant joined at Akola SSA dated 25.05.2021. Thus, the complainant has opted transfer
as per his willingness and therefore nothing survives in his alleged complaint dated 09.08.2021.
The respondent further stated that all the cases quoted by the complainant in the representation
including complainant were given due consideration and on application of mind and the transfer
policy of the BSNL, the competent authority has taken bonafide decision.

3. The complainant filed his rejoinder dated 29.11.2021, submitted that the CGMT, BSNL
Maharashtra showed away his genuine request which was enclosed with disability certificate
also submitted falsified information to most respected commission to hide their misdeed. The
complainant submitted that when he was refieved through ERP on dated 23.02.2021, before the
end of retention i.e. up to 31.03.2021 by CGMT MH, immediately he submitied representation
through proper channel on dated 23.02.2021, along with disability certificate for exemption from

transfer on medical ground as a caregiver.

The complainant stated that the case of cancellation of his transfer order was forwarded
by GM BSNL Amravati to CGM BSNL, Mumbai office along with disability certificate of his
mother on 25.02.2021. The complainant had again submitted representation along with
disability certificate on dated 10.03.2021, but no decision was taken by CGM MH office till dated
08.04.2021 and did not heed to pay attention about genuine medical case of his mother for
giving exemption from fransfer. The circumstances and situation created by CGMH MH office
had blocked his salary, alone source of livelihood for him and his mentally challenged, bed
ridden locomotor disabled mother. The complainant has applied for nearby station posting with
first option was Amravati. Surprisingly CGMH MH office accepted his request for nearby posting
i.e. Akola, by ignoring first option at Amravati which was submitted under frustration but not

given him justice. Lastly he joined at Akola on dated 25.05.2021 to regularise his salary for
medical treatment of his mother.




The complainant further submitted that his mother 72 years is residing with him is 70%
iocomotor disability and a person with specified disability. She is suffering from stroke @ right
hemiparesis with Aphasia due to which she is locomotors disabled, right side of body is
completely paralysed and lost her functionaiity she cannot move herself from one place to
another and she completely lost her ability to speak, understand written & verbal language. Due
to these benchmark disabilities, she is bedridden and is iotally dependent to perform daily
routine activities and needs high support for food, medicine and her daily care. There is nobody
without him at home who can take care of her systematic rehabilitation as well as to ensure that
she enjoy the right to equality, quality life with dignify and respect for her won integrity equality
with other. The complainant has requested once again to consider his request and posted io
Amravati on deputation without TA/DA as a main care giver,

4. Hearing: The case heard via Video Conferencing by Commissioner for Persons with
Disabilities on 26.04.2022. The following were present:

N Shri Y.R. Gudhe; Complainant
if) Shri B.S. Lawante, DGM (HR): Respondent

Observations /Recommendations:

1. This Court is inundated with the Complaints reiated to the issue of transfer.
Consequently, this Court has an opportunity to look into the issues and examine the arguments
and objections filed by the Respondents in the past. This Court is seizing this opportunity to
delineate laws, guidelines and case laws relating to the issue of transfer of divyang employees.

2. First legislation which was enacted by the Parliament related to Persons with
Disabilities was Mental Health Act, 1987. The Act contained provisions related {o guardianship
of Persons with Inteilectual Disabilities. It fell short of addressing issue of discrimination with
Persons with Disabilities. Thereafter in 1695, Parliament enacted The Persons with Disabilities
(Equai Opportunities, Protection of Rights and Full Participation) Act, 1995. The 1995 Act was
enacted to fulfil obligations which arose cut of International Instrument. In 1892 Economic and
Social Commission for Asia and Pacific Region adopted Proclamation on the Full and Effective
Pariicipation and Equality of People with Disabilities. [ndia was signatory to the Proclamation
and therefore, Act of 1295 was enacted. Some of the Objectives sought to be achieved by 1995
Act were

a. to fix responsibility of the state towards protection of rights, provision of medical
care, education, training, employment and rehabilitation of Persons with Disabilities,

b, To create barrier frae environment for Persons with Disabilities,

C. To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons

3. Thereafter, in year 2006, United Nations General Assembly adopted UN Convention on
Rights of Persons with Disabilities ({CRPLY). India was one of the first countries to sign and
ratify the treaty. With ratification of the CRPD, it became obligation of the state to enact new law
in furtherance of the commitments under CRPD. In 2016, pariiament enacied Rights of Persons
with Disabilities Act, 2016. Some of the objectives sought tc be achieved by this new Act are -




(a) Respect for inherent dignity, individual autonomy including freedom to make
one's own choices and independence of person:

(b) non-discrimination;

(c) full and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part of
human diversity and humanity;

{(e) equality of opportunity;

{fy accessibility,

{(g9) equality between men and women;

(h) respect for the evolving capacities of children with disabilities and respect for the
right of children with disabilities to preserve their identities.

4, Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, for instance, recruitment, nature of duties, work
environment, promotion, transfer etc.

5. Since in this order this Couri is concerned with issue of transfer only, hence it is
important fo list different types of issues and ebjections which are raised by the respondent from
time to time and further to mention related provisions and case laws on the point.

8. Issues related to transfer and posting to divyang empioyees may be divided into three
categories -

a) Posting of divyang employee at native places,
b)  Exemption from routine transfer of divyang employee,
c) Posting of employee who serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a) ARTICLE 41 of INDIAN CONSTITUTION ~ The state shall make effective
provisions for securing the right to work, to education and to public assistance in cases of
unemployment, old age, sickness and disablement.

b}  SECTION 20 (5) OF RPWD ACT, 2016 ~ Sub Section 5 of Section 20 provides
that the appropriate government may frame policies for posting and transfer of employees with
disability.

c)  SECTION 20 (2) OF RPWD ACT, 2016 -- Sub Section 2 of Section 20 lays down
that government establishment shall provide reasonable accommaodation, appropriate barrier
free and conducive environment to divyang amployses,

d}  OM. No. 302/33/2/87 dated 15.02.1988 issued by Ministry of Finance - This
Q.M. provides guidelines related to posting of Divyang employees at their native place and
exemption of such employees from routing transfer. This O.M. also provides that employees
should not even be fransferred on prometion if vacancy exists in the same branch or in the
same town. Further, this C.M. provides that o it is not possible to retain Divyang employee at
his place of posting, due fo administrative exigences. even then he must be kept nearest to his

original place and in any case he should not be transferred at far off gf remote place of posting.



e)  O.M. No. 14017/41/90 dated 10.05.1990 issued by DoP&T ~ This Q.M. provides
that employees belonging to Group C and & must be posted near to thair native place.

f) OM. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T -~ This O.M.
clarifies rute laid down in Q.M. dated 1C.05 1996. The said O.M. laid down that Government
employees belonging to Group C and Group D must be posted near 1o their native place. O.M.

of year 2002 further extended this rule for employeas helonging to group A and B as well.

g)  OM. No. 36035/3/2013, dated 31.03.2014 issued by DoP&T — This O.M. lays
down certain guidelines for providing facilites to divyang employees of government
establishments. Under heading ‘M’ of the O.M. two guidelines with respeci to transfer and
posting of divyang employees are laid down. Firstly, it is laid down that divyang employees may
be exempted from rotational transfer and allowed o continue in the same job where they would
have achieved the desired performance. Secondly, the O.M. provides that at the time of
transfer/promotion, preference in place of posting may be given to the Persons with Disabilities

subject to the administrative constraints.

hy Q.M. No. 42011/3/2014, daied 06.06.2014 issued by DoP&T — This O.M. is
related to posting of government employees who iz care giver of Divyang child. Considering
challenges which are faced by care giver of divyang child, this O.M. provides that care giver of

divyang child may be exempted from routine transfer/rotational transfer.

i) O.M. No. 42011/3/2014, daled 06102018 issued by DoP&T-This O.M.
extended the scope of O.M. dated 06.06.2014. This Q.M. lays down that government employee
who serves as main care giver of dependant daughiter/son/parents/spouse/brother/sister may be

exempted from exercise of routine transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

8. It is noteworthy that even before Section 20(5) was conceptualised, DoP&T and other
departments of the government framed policies 12lating to exemption of divyang employees
from routing transfer and transfer at native place. As rightly laid down in DoP&T O.M. dated
31.03.2014, focus behind exempting from routine transfer or behind giving preference in transfer
and posting is to provide an environment to divyang employee in which he can achieve the
desired performance and where their servicas can be optimally utilised. Combined reading of all
the guidelines further makes it clear tha: government's approach cn the issue of transfer is
progressive and forward looking. in 1980 DcP&T issued O.M. exempting Group C and D
divyang employees from routine. transfer. This was exiended to Group A and B divyang
employees in year 2002, Similarly, Ministry of Finance (MoF in short) created an exception for
divyang empioyees in year 1888, long before 2016 Act was enacted. MoF in O.M. dated
15.02.1988 went on to exempt divyang employees from routine transfer even in case of

promotion of such employee.

9. Even in case of employee who serves as care giver of divyang dependant, approach is
progressive. Tilf 2018, care giver of divyang dependent child was exempted from routine
transfer. By DoP&T OM dated 08.10.2018, divyang dependent spouse/brother/sister/parenis

were also added.

10. Oojective behind exempting care giver must alsc be understood. DoP&T O.M. dated

06.06.2014, rightly lays down that rehabilitation of divyang dependaniqg indispensable process




which enables divyang person to reach and maintain physical, sensory, intellectual, psychiatric
and social functional levels. If care giver of such person would be subjected to routine periodic
transfer, it will have adverse impact on the rehabilitation process of divyang dependent. i is
certain that it is utmost duty of the government employee o serve with utmost dedication,
however, this fact does not take away his right to take care of his divyang dependeni. Hence,

objective behind DoP&T guidelines is to sirike halance between the two aspects.

OBJECTIONS AND ISSUES RAISED BY RESPONDENTS IN PREVICUS SIMILAR
COMPLAINTS BEFORE THIS COURT AND CASES BEFORE HONBLE HIGH COURTS,
CENTRAL ADMINISTRATIVE TRIBUNALS

11 ISSUE ~ Exempting divyang emnloyee from transfer if Service Rules prescribe for
mandatory transfer.

12. A case was filed before Hon'ble Delhi High Coust in which Respondent Bank submitted
that divyang employee cannot be exempted from routine transfer at remcte rural branch
because as per Service Rules for promeotion every employee has to serve for fixed period at
rural branch. ANJU MEHRA v. CANARA BANK. W.P._ (C ) 7927/2020. judgment dated
05.11.2020

13. Court did not accept the contentions forwarded by the Respondent Bank and held that
divyang employee must be exempted from routine transfer and posting at rural location. Court
relied upon DeP&T O.M. dated 31.03.2014 and held that divyang employee must be exempted
from routine transfer. Court also relied upon Q.M. No. 589/2018 dated 13.12.2018 issued by
Canara Bank, whereby divyang employees with disability perceniage of 65% or ahove are

exempted from mandatery service at rural fecstion,

14, ISSUE — Since, transfer is an incicdence of service should empioyee follow transfer

Orders without exception?

15. This issue is often raised by the Respondents. Hon'ble Dethi High Court answered this
issue in ANJU MEHRA v. CANARA BANK: W.P. (C ) 7827/2020. judgment dated 05.11.2020.

Court held that this principle is not appicable in cases pertaining to transfer of divyang

employees. Court held that when emplovee is agitating his rights under RPwD Act, 2016 or
PwD Act, 1995, principles of general naiure are not applicabie in such cases because both Acts
are enacted in furtherance of international commitmenis and to ensure egual freatment to
Persons with Disabilities.

16. ISSUE -- Can an employee be exempted if he was intmated about transferable nature
of the job at the stage of joining?

17. Respondents often submit that the employee was intimated at the time of initial
recruitment about transferable nature of the job hence, he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hon’ble Supreme Court. Hon'ble
Court in UNION OF INDIA v. S.L. ABBAS (AIR 1883 SC 2444) and in B.VARDHA RAQ v.
STATE OF KARNATAKA (AIR 1989 SC 1955) held that transfer is incidence of service and

Courts must nct interfere in transfer issuss unlese such transter is vitiated by mala fides or is

made in violation of transfer policy.

18. The contention has been rejected by various High Courts. Hon’ble@E}igh Court of
Madhya Pradesh in SUDHANSHU TRIPATHI v. BANK OF INDIA; W.P. No. 148
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dated 27.04.2018, hon'ble High Court of Dethi in YV K._BHASIN v. STATE BANK OF PATIALA:
LPA No. 74/2005, judgment dated 03.08.2005 ard Hon'ble Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREALU OF INVESTIGATION: OA No
2233/2017,_Order dated 08.02.2018 helg that law laid down in S.L.. ABBAS and B. VARDHA
RAQ is not applicable in the cases related to transfer of Divyang employees. Courts held that

transfer policies framed by various government establishmentis are framed to cover normal
circumstances. When divyang employee is challenging his transfer under RPwD Act, 20186 or
PwD Act, 1995 or various guidelines which are passed from time to time, such challenge is
under special statutes which are enacted in furtherance of international commitments. Further,
Courts also faid down that when transfar policy is silent on some issue, then government
establishiment is bound to follow siatutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not challenged under transfer policy, govemment
establishment is bound to consider the exclusive/special circumstances prevailing at the time of

effecting the transfer of the government employee.

19. in V.K. BHASIN judgment, Delhi High Court also held that through in transfer matters
Court does not sit as Court of appeal, but Court cannot also lose sight of special legistation,
rules and O.Ms. enacted for Divyangjan because objective of these provisions and O.Ms. is to

fulfil the international commitments and give equal treatment to Persons with Divyangjan.

20. ISSUE — Various O.Ms. related to ransfer & posting of divyang employees are of

recommending nature and are not binding on the government establishments.

21 Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while
relying upon the judgments of Hon'ble Supreme Court in judgments of Hon'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJARB STATE ELECTRICITY BOARD: (2009) held

that when executive instructions confer special privileges with respect to special circumstances,

such guidelings will have to be adhered to and foliowed by the govarnment establishment as a
mode! employer. Needless to say that ail ihese guidslines are also framed in furtherance of

Article 41 of Indian Constitution.

22. ISSUE - In case if employee who is care giver of divyang dependent is {fransferred at
any place which has good medical facilities, whether exemption guidelines would not be

applicable?

23. 0.Ms. dated 06.06.2014 and datad 03.10.2018 and lon'ble CAT Order in PRADEEP
KUMAR SRIVASTAVA provide guiding principles cn this issue. In this judgment tribunal

analysed O.M. dated 06.06.2014 and distinguished between 'medical facilities' and ‘support
system’. In O.M. dated 06.06.2014 and 0€.10.2018 availability of medical facilities is not the
criterion for determining issue of exemption of transfer. As ner the two O Ms. criterion or point of
focus is ‘rehabilitation process’ of the divyang child. Support system and rehabilitation are
indispensable process which help divyang o mainiain physical, psychological and social levels.
Support systern does not only mean avaiiabiliy of doctors and medicines, O.M. dated
06.06.2014 provides meaning of ‘support systemn' as a system which comprises of preferred
linguistic zones, schoolfacademic levels, administration, neighbours, tutors, special educators,
friends and medical facilities. It is certan from the piain reading of the Q.M. that medical
facilities are just one component of ‘suoport system’. Reason for exempting care giver of

divyang dependent is to provide conducive and caring environment a




D),

facilities. Neediess to say that when care giver would be subjected to exercise of routine

transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for
exemption from routing transfer,

24. it is aiso to be noted that O.M. dated 08.05.2014 has now been replaced by O.M. dated
08.10.2018, however, O.M. of 08.06.2074 is still relevant to understand the reason for
exempting care giver from routine transfer. Moreover, in 08.10.2018 Q.M. criterion for
exemption has been kept the same, i.e. rehabilitation, change is only made in persons who can
be considered as ‘dependant’.

25, Other provisions which are helpful in understanding the intent of Rights of Persons with
Disabilities Act, 2016 are -

4. Women and children with disabilities.—(1) The appropriate Government and the
local authorities shall take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
local authorities shall ensure that all children with disabilities shall have right on an
equal basis to freely express their views on all matters affecting them and provide them
appropriate support keeping in view their age and disability.”

16. Duty of educational institutions.—The appropriate Government and the local
authorities shall endeavour that all educational institutions funded or recognised by
them provide inclusive education to the children with disabilities

24. Social security—(1) The appropriate Government shall within the limit of is
gconamic capacity and development formulate necessary schemes and programmes
to safeguard and promote the right of persons with disabilities for adequate standard of
living to enable them to live independently or in the community: Provided that the
quantum of assistance to the persons with disabiliies under such schemes and
programmes shall be at leasi twenty-five per cent. higher than the similar schemes
applicable fo others.

27. Rehabilitation.—(1) The appropriate Government and the local authorities shall
within their economic capacity and development, undertake or cause to be undertaken
services and programmes of rehabilitation, particularly in the areas of heaith, education
and employment for all persons with disabiiities.

38. Special provisions for persons with disabilities with high support.—(1) Any
person with benchmark disability, who considers himself to be in need of high support,
or any person or organisation on his or her behaif, may apply to an authority, to be
notified by the appropriate Government, requesting to provide high support.

2{d) - “care-giver” means any person including parents and other family Members
who with or without payment provides care, support or assistance to a person with
disahility.

286. intention of RPwD Act, 2016 is reflected in above mentioned provisions of the Act.
These provisions makes it clear that legislature intended to provide supporting environment in
terms of health, education, social and psychological support. Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed hieve intentions






33. The Case of the Complainant squarely falls under the guidelines laid down under O.M.
No. 42011/3/2014, dated 08.10.2018 issued by DoP&T. The Q.M. provides for exemption from
transfer of the government employee who serves as main care giver of the dependant.
Objective behind this guideline is two-fald. When an employee who is main care giver of
divyang dependant is exempted from transfer, the divyang dependant gets better medical care
and attention, and the employee gets an opportunity to perform his job efficiently.

34, This Court recommends that the Respondent shall exempt the Complainant from
transfer and transfer the Complainant back to Amravati.

35. Respondent shall aiso file the implementation report of this Recommendation
Order within 3 months of the date of this Recommendation failing which, this Court shall
presume that the Respondent has not implemented this Recommendation and the matter

shall be reported to the Parliament.

38. This case is disposed off,

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 13.05.2022
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4, Reply was not filed by the Respondent.

5. During online hearing Complainant apprised this Court that his issue has now been
resolved.

6. Although, the matter has now been resolved, this Court takes serious note of the fact
that Reply was not filed by the Respondent. This Court is inclined to mention Section 77 of
Rights of Persons with Disabilities Act, 2016 which is mentioned below -

SECTION 77 - Powers of Chief Commissioner -

(1) The Chief Commissioner shall, for the purpose of discharging his functions
under this Act, have the same powers of a civil court as are vested in a court under
the Code of Civil Procedure, 1908 (5 of 1908) while trying a suit, in respect of the
following matters, namely.—

{a) summoning and enforcing the attendance of witnesses:
{b) requiring the discovery and production of any documents;
(c) requisitioning any public record or copy thereof from any court or office;
(d) receiving evidence on affidavits; and

(e) issuing commissions for the examination of witnesses or documents.
(2) Every proceeding before the Chief Commissioner shall be a judicial proceeding
within the meaning of sections 193 and 228 of the Indian Penal Code (45 of 1860)
and the Chief Commissioner shall be desmed to be a civil court for the purposes of

section 195 and Chapter XXV! of the Code of Criminal Procedure, 1973 (2 of 1974).

7. As mentioned above, this Court has powers of civil code in respect of requiring and
discovery of documents. Further, Code of Civil Procedure prescribes for fine and
imprisonment in cases of failure in producing necessary documents.

8. The Respondent is recommended to file all the requisite documents whenever the
same are asked for in future cases in order to avoid penal action against the responsible
officers.



9. As far as present Complaint is concerned, since the issue has now been resolved,

Wtion of this Court is not warranted. ;
10." Caseis disposed off. U

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 13.05.2022
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4. The above reply was forwarded to the complainant for 23.02.2022 for submission of

her comments/rejoinder but till date no response has been received.

5. After considering the respondent’s reply dated 17.01.2022 and the complainant’s
complaint, it was decided to hold a personal hearing in the matter and therefore, the case

was listed for personal hearing on 28.04.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 28.04.2022. The following were present:

o Ms. Kajal Roy - complainant
» Dr. T.K. Mandal, Operating Head Officer on behalf of respondent

Observation/Recommendations:

6. Complainant submits that her husband, Sri Pradip Kumar Roy was employee of
National Sample Survey Organisation. He superannuated w.ef. 31.12.2014. Later on
03.12.2020 he died. Complainant submits that her son, who is divyangjan and aged 36
years is eligible for CGHS facility. She applied for issuance of CGHS Card for availing

medical facility. Respondent denied to issue the same in his favour.

7. Respondent submits that they are ready to include Complainant's son’s name in the
CGHS Card subject to the condition that the Complainant submits an undertaking that her
son is unmarried and financially dependant upon the Complainant.

8. During online hearing both the parties apprised this Court that the Complainant has
submitted the relevant documents and the issue was resalved on 04.02.2022 itself,

9. Since the matter has already been resolved hence intervention of this Court is not

~ warranted.
10.  Caseis disposed off, hen 8 Ve W,
(Upma Srivastava)
Commissioner for

Persons with Disabilities
Dated: 13.05.2022
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e Shri Pratik Nikam was appointed as Management Trainee on 10.11.2011 and on
successful completion of training he was regularized as Engineer on 10.11.2012.

e In the year 2016, he was nominated for the said SAP training and certification
Program for Plant Maintenance Module and he entered into agreement with

respondent Company on 31.03.2016.

o Complainant failed to clear examination within 12 months from the date of
examination and he was given opportunity to clear exam till 31.12.2018. The
complainant had completed SAP certification on 13.12.2018.

» Complainant had completed the training on 31.12.2018, accordingly he was
supposed to serve the Respondent Company for 03 years from 31.12.2018 to
31.12.2021. However, he tendered his resignation on 31.08.2019 i.e. before
completion of 03 years. Therefore, Respondsnt Company was entitled to recover the

entire expenditure incurred by the Respondent Company from him towards SAP
training.

 Accordingly he had electronically transferred Rs. 3,68,220/- to the respondent
Company.

* Now, complainant has prayed for refund of amount of Rs. 3,68, 220/- alongwith 10%
simple interest from 03.10.2019 i.e. date of recovery and there is no provision in the
agreement to consider his request.

4. Complainant vide rejoinder dated 11.02.2022 reiterated his grievance and requested
to conduct hearing in the matter.

5. After considering the respondent's reply dated 01.02.2022 and the complainant's
rejoinder, it was decided to hold a personal hearing in the matter and therefore, the case
was listed for personal hearing on 26.64.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 26.04.2022. The following were present:

e Shri Pratik Hanmant Nikam - complainant
o Shri Vishwas Chaudhary, DGM (HR) on behalf of respondent




Observation/Recommendations:

6.  Complainant submits that he was appointed in the Respondent establishment on
10.11.2011. In 2016, the Complainant was chosen for training called as SAP Training and
he entered into agreement and was supposed to comply with condition that the Complainant
has to serve the Respondent establishment for 3 years after completion of fraining, failing
which he will have to pay the cost of SAP Training, which amounts to approximately
3,68,000/-. Before the completion of 3 years the Complainant got selected in GAIL INDIA
LTD. Complainant’s contention is that upon selection in GAIL he was forced to submit bond
amount of Rs. 3,68,000. Whereas, as per DPE OM dated 29.07.2004, he was not liable to
submit this amount. Because as per the OM if an employee obtains training at the cost of a
PSU and later ieaves it before completion of agreed tenure to join another CPSU then he
can complete his remaining service in new CPSU.

7 Respondent has accepted all the contentions except one that the DPE O.M. dated
29.07.2004 is not applicable in this case because the O.M. is applicable only when both the
old and new CPSUs agree to enforce the conditions of the said O.M. In the present case,
there was no such agreement between the Respondent and GAIL hence, O.M. was not
applicable.

8. During online hearing, the Respondent apprised this Court that the Complainant was
not the only one who signed the document, Even the non-divyang employees who went for
the same training course signed the same agreement with the same terms & conditions.

9. After perusal of submissions made by the Complainant and the Respondent this
court concludes that there is no discrimination on the ground of disability. It is pertinent for
Complainant to disclose the discrimination on the grounds of disability. Hon'ble Supreme
Court laid down the importance of such disclosure in STATE BANK OF PATIALA v.
VINESH KUMAR BHASIN (2010} 4 SCC 368 whereby it was held in Para 29 as under:

'29. The grievances and complaints of persons with disabilities have to be
considered by courts and authorities with compassion, understanding and
expedition. They seek a life with dignity. The Disabilities Act seeks to provide

O
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them a level playing field, by certain affirmative actions so that they can have
adequate opportunities in matters of education and employment. The Act also
seeks to ensure non-discrimination of persons with disabilities, by reason of
their disabilities. But the provisions of the Disabilities Act cannot be pressed
into service to seek any relief or advantage where the complaint or grievance
relates to an alleged discrimination, which has nothing to do with the disability
of the person. Nor do all grisvances of persons with disabilities relate to

discrimination based on disability.
10.  Hon’ble Court further illustrated the point in following words:
“lllustration:;

Let us assume a case where the age of retirement in an organisation is 58
years for all Class Il officers and 60 years for all Class | officers. When a
Class Il officer, who happens to be a person with disability, raises a dispute
that such disparity amounts to discrimination, it has nothing to do with
disabilities. Persons with disability as also persons without disability may
contend in a court of law that such a provision is discriminatory. But, such a
provision, even if it is discriminatory, has nothing to do with the person's
disability and there is no question of a person with disability invoking the
provisions of the Disabilities Act, to claim relief regarding such discrimination.”

11. Since the complainant’s issue is not refated with the disability, intervention of this

.
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(Upma Srivastava)
Commissioner for
ersons with Disabilities

Court in the present Complaint is not warranted.

12, Caseis disposed off.

Dated: 13.05.2022







4, Complainant vide rejoinder dated 16.02.2022 reiterated his grievance.

5. After considering the respondent’s reply dated 25.01.2022 and the complainant’s
rejoinder, it was decided fo hold a personal hearing in the matter and therefore, the case
was listed for personal hearing on 26.04.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 26.04.2022. The following were present:

e Shri Narender Singh Patwal - complainant
* None on behalf of respondent

Observation/Recommendations:

6. Complainant submits that his promotion to the post of Junior Administrative Officer
was due in August 2019 however he was promoted to the post w.e.f. September 2020.
Hence, discriminating with divyang employee.

7. Respondent in its submits that in 2019 his name was considered by DPC. For
promotion to the post of Junior Administrative Officer, ACRs are considered. In case of the
Complainant, ACRs for the period of 201112, 2014-15 and 2015-16 were reported as NRC
(No Report Certificate), hence, ACR of year 2006 -07 was considered which was ‘Average’.
Hence he was denied promotion in 2019, Subsequently he was promoted in 2020.

8. The relevant guideline applicable in the present Case is DoPT O.M. No. 22011/5/86 -
Estt dated 10.04.1989. As per Para 6.2.1. (¢ ) of the relevant OM, when one or more CRs
have not been written for any reason during the relevant period, the DPC should consider
the CRs of the years preceding the period in question.

8. From the perusal of the facts submitted by both the parties, this Court concludes that
the denial of promotion in 2019 was done in accordance with this OM. of DoPT.
Complainant has not submitted any proof fo establish that this OM is not applicable in his
case.

10.  This Court concludes that no case of discrimination on the ground of disability is
made out in the present Complaint, hence intervention pf this Court in the present

Complaint is not warranted.

11, Case s disposed off.

(Upma Srivastava)
( Commissioner for
Persons with Disabilities

Dated: 13.05.2022




