


4. Complainant vide rejoinder dated 15.06.2022 inter-alia submitted that Public Sector
Banks already issued guidelines to define the duties of visually impaired employees as per
rules and Active Directory User ID is the employees ID that is known to all the co-workers in
the Branch and it is not biometric for the privacy and security.

Observation/Recommendations:

5. Two main issues which need consideration of this Court are relating to assigning of
light duties and acceptance of APAR by the manager named Vinay Lot.

6.  The Complainant is divyangjan with 100% Visual Impairment, hence he must not be
assigned such duties which cannot be performed by him even though such duties are of
routine nature for non-divyang employees. Section 20(2) of Rights of Persons with
Disabilities Act, 2016 lays down that every employer must provide barrier free and
conducive environment to divyang employees. By assigning jobs which are not impossible
for divyang employee to perform, Respondent has failed to perform its duties under Section
20(2) of RPwD Act, 2016.

7. As far as issue of APAR is concerned, considering the nature and percentage of
disability of the Complainant, there exists possibility of fraud which might have been
committed with the Complainant.

8. This Court recommends that the Respondent shall assign light duties to the
Complainant. Further this Court recommends that the Respondent shall again review the
APAR relating to which the allegations are being made by the Complainant.

9. Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the Compliance
Report within 3 months from the date of the Order, it shall be presumed that the
Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Pérsons with Disabilities Act, 2016.

10.  Caseis disposed off. UN,V\Q\, & /E,\/J\

(Upma Srivastava)
{ j Commissioner for
Persons with Disabilities

Dated: 02.08.2022







4,  Complainant vide rejoinder dated 01.06.2022 reiterated his grievance and requested
to change his category.

5. After considering the respondent’s reply dated 04.05.2022 and the complainant’s
rejoinder dated 01.06.2022, it was decided to hold a personal hearing in the matter and

therefore, the case was listed for personal hearing on 30.06.2022.

. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 30.06.2022. The following were present:

o Shri Medapati S Narayana Reddy - Complainant
o Dy. Accountant General - Sri Anish, Sr. DAG, Meghalaya on behalf of respondent

Observation/Recommendations:

7. Complainant submits that he qualified Combined Higher Secondary Exam - 2015
conducted by SSC. At document verification stage he was informed that his disability
certificate has not been issued by authorised certifying authority and was asked to submit
new certificate within 7 days. Before he could obtain the disability certificate, the result was
declared and he was declared qualified under ‘General - Ex-serviceman’ quota. He was not
declared successful under disability quota. He submits that he has requested the
Respondent and SSC to change his category to General - Ex-serviceman PwD' however
the same was refused.

8. Respondent submits that the application of the Complainant was sent to CAG office,
which has refused to change the category of the Complainant.

9. This Court concludes that the Respondent's decision to deny the change the
Complainant's category to ‘Person with Disability’ is violative of the rights of persons with
disabilities. Any person who is selected on open merit without obtaining benefits of
relaxations given to divyangjan cannot be denied rights which are conferred upon
divyangjan. Consequences of not changing the Complainant category to ‘Person with
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Disability’ would be denial of Double Transport Allowance, denial of reservation in promotion
and similar other rights which are available for other divyang employees. These rights are
conferred upon divyangjan so that divyangjan can be compensated for the disadvantage
they face because of their disability. Selection of any divyangjan without obtaining relaxation
does not ipso facto remove challenges which divyangjan face.

10.  Therefore this Court recommends that the Respondent shall change the category of
the Complainant to ‘Person with Disability’ subject to production of valid disability certificate.

11. Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the Compliance
Report within 3 months from the date of the Order, it shall be presumed that the
Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

o
12.  The case is disposed off. W~a_ g‘ low?

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 02.08.2022






Observation/Recommendations:

3. Complainant submits that the Respondent conducted Limited Department
Competitive Examination for the promotion to the post of ‘Inspector of Post'. No vacancies
were reserved for divyangjan.

4, Respondent has submitted that the reservation in promotion is given in accordance
with government guidelines, which are silent on the point.

5. During online hearing, this Court was further apprised that the post of ‘Inspector of
Post' is Group B post.

6. Impugned Limited Department Competitive Examination was notified on 10.12.2021.
Respondent has submitted that on the date of notification of impugned examination
guidelines on the issue of reservation in promotion were not issued by DoPT and hence,
reservation in promotion could not be extended.

7. This court receives similar complaints regularly. Order have been passed by this
court in the similar complaints tited as B. UMA PRASAD v. CEQ Employees Provident
Fund _Organisation, 11183/1021/2019; C.G. SATHYAN v. DIRECTOR AIIMS,
12376/1021/2020; SRI RAJESH v. DIRECTOR AlIMS, 12592/1021/2020; RAHUL KUMAR
UPADHYAY v. NATIONAL BOARD OF EDUCATION, 12349/1011/2020; MANMOHAN
BAJPAI v. KHADI & VILLAGE INDUSTRIES COMMISSION, 12485/1011/2020 in which
legal position on the issue was delineated. In all these Complaints, this Court recommended
to extend reservation in promotion.

8. Recently, on 17.05.2022 DoPT issued guidelines relating to reservation in promotion
for divyang employees. O.M. provides that reservation in promotion shall be extended.
Same O.M. also lays down that the government establishments shall prepare a reservation
roster of divyang employees. This Court cannot recommend to cancel the promotions which
have already been executed, because it will amount to injustice with those employees who
have already been promoted. However, this Court recommends that the Respondent shall
maintain, cadre wise and group-wise, a separate 100-point vacancy-based reservation
roster/register, as in the case of direct recruitment, for determining/effecting reservation for
the PWBDs in promotion. Details of the format of reservation roster are provided in Para 10
of the O.M. Further, this Court recommends that the respondent shall maintain reservation’
roster since 19.04.2017, date from which the Rights of Persons with Disabilities Act, 2017
came into effect. Furthermore the Respondent is recommended to commute backlog
vacancies from 19.04.2017 and initiate promotion process to these vacancies.

A Va/s | Vo

(Upma Srivastava)
Commissioner for
Persons with Disabilities

9. Case is disposed off.

Dated: 02.08.2022
/
oM
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5. After considering the respondent’s reply dated 13.05.2022 & complainant's rejoinder
dated nil, it was decided to hold a personal hearing in the matter and therefore, the case
was listed for personal hearing on 12.07.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 12.07.2022. The following were present in the hearing:

¢ Shri Sukhdev Singh — complainant
o Shri Tarkeshwar Sah, Office Supdtt. on behalf of respondent

Observation/Recommendations:

6. The complainant has submitted that his father was the employee in the Respondent
establishment. His father died on 06.05.2021.

7. The complainant also submitted that his name was already included in the PPO. He
applied for family pension on 27.08.2021. Till date, he has neither received any

communication from the Respondent.

8. The Respondent has submitted that after receiving the application of the
Complainant. By letter dated 14.01.2022, the Complaipagt was asked to resubmit the

S T
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application with requisite documents. Complainant re-submitted the application along with
necessary documents on 24.01.2022. Respondent further submits that since there was no
clarity on the point of verifying authority. Hence, the file was forwarded to higher authorities
for seeking clarification. Finally on 12.05.2022, his application was forwarded to Pay &

Accounts Office, Rajinder Nagar.

9. The Respondent has also informed this Court that from its end the name of the
Complainant has been approved as pensioner and by letter dated 12.05.2022 all documents
of the Complainant have been duly forwarded to Pay & Account Office, New Rajinder
Nagar, New Delhi for further action. The complainant may peruse his application with the
Pay & Account Office, New Rajinder Nagar, New Delhi.

10.  As the complainant’s grievance is pending in PAO for issuance of family pension, the
case is disposed off with the direction to the respondent to take up the matter with the PAO
and to intimate the final outcome of the matter to this Court within 45 days of receipt of this

- § o 5Fe

(Upma Srivastava)
Commissioner for
ersons with Disabilities

order.

Dated: 02.08.2022
Y
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examine these complaints and therefore, questioned employees with whom Sri Mukherjee
had worked. The respondent further submitted that he was absent from duty from
14.09.2020 and he undergone COVID test on 17.09.2020 and on 18.09.2020, the report
came “Negative” but neither he intimated the office nor reported for duty though he has
been provided with official CUG SIM. Therefore, the leave sanctioning authority sanctioned
LAP from 14.09.2020 to 18.09.2020 and 19.09.2020 to 28.09.2020 leave without pay. Shri
Mukherjee has himself admitted that he has been served with Show Cause Notices, written
warnings, he has himself produced the proof that he is a delinquent employee and repeat
offender.

4, Complainant vide rejoinder dated 24.05.2022 inter-alia submitted that the words
delinquent and repeat offender used in reply is highly derogatory and objectionable.

5. After considering the respondent’s reply dated 09.05.2022 and the complainant's
rejoinder dated 24.05.2022, it was decided to hold a personal hearing in the matter and

therefore, the case was listed for personal hearing on 28.06.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with |
Disabilities on 28.06.2022. The following were present in the hearing:

o Shri Tara Sankar Mukherjee — complainant

o Shri S.K. Basu, DPO, Asansol Eastern Railway on behalf of respondent

Observation/Recommendations:

6.  The complainant has submitted that APO-Il and Sr. DPO threaten him to terminate

his service. He was given ‘Good’ remark in ACR, because of which he will lose promotion
and MACP.

7. The Respondent has submitted that several corruption Complaints are filed against
him. Respondent started examination of such Complaints. Complainant has filed the
present Complaint out of fear and guilty conscience. Further it is submitted that on several
occasions, ‘show cause notice’ and written warnings have been issued against him. He



never objected to these measures. He never filed any objection or appeal against such
rheasures. Further it is submitted that he has filed allegations against two officers, APO-II
and Sr. DPO. APO-Il held exemplary record and no divyang employee had ever filed
Complaint against him. He has been transferred to another division. Sr. DPO is lady officer
who belongs to minority community. On previous occasions, the Complainant tried to
intimidate and defame her.

8.  The Respondent informed that other officer, i.e. Sr. DPO against whom the
Complaint has been made, is also being transferred to another location w.e.f. 30 June 2022.
Since both the officers against whom the Complaint was made have been posted away from
the Complainant and there is no possibility of regular interaction between those employees
and the Complainant hence grievance of the Complainant is seftled.

9. This Court recommends that the Respondent can conduct counseling of all the
employees of the establishment so as to make them more sensitive towards basic rights of
divyang employees.

10.  Further intervention of this Court in the present Complaint is not warranted.

11, The case is disposed off, N % \/Cw/fd/\h,

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 02.08.2022
oM






Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 12.07.2022. The following were present in the hearing:

e Mrs. Sapna Singh with Shri Mohan Singh for complainant
e Sri Sudhir Jain, ADME for respondent

Observation/Recommendations:

3. Complaint has been filed on behalf of the employee of the respondent establishment.
It is submitted that the employees namely Subhash Chandra and Jyoti force the
complainant’s husband Shri Mohan Singh to do non official work against his will. It is also
submitted that when Shri Mohan Singh refuses to do what is asked by the above two named
employees, they threaten him to file false complaint and cases against him.

4, During online hearing, Respondent informed the Court that 4 employees are posted
in the section where Shri Mohan Singh is also posted. When the Complaint was received,
an enquiry committee was constituted on 11.04.2022. The committee submitted its report
and concluded that no such incident happened as has been alleged by the Complainant.

5. Considering the nature and percentage of the disability of the Complainant, this
Court recommends that Sri Sudhir Jain, ADME, who represented the Respondent during
hearing shall conduct a personal meeting with Subhash Chandra and Jyoti and shall
conduct a counselling of both these employees. Further, this Court also recommends that
the two employees against whom the Complaint has been filed, namely Subhash Chandra
and Jyoti shall be adjusted out to some other section so that regular interaction between
Shri Mohan Singh and the two named employees does not happen in future.

6. Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the Compliance
Report within 3 months from the date of the Order, it shall be presumed that the
Respondent has not complied with the Order and the issue will be reported to the

Parliament in accordance with Section 78 of Rights of Persong with Disabilities Act, 2016.
7. The complaint is disposed off. % W & \/QD/};L\F’Q

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: ’Qg._()8.2022
o™
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2.  The matter was taken up with the Respondent vide letter dated 10.02.2022 under
Section 75 of the RPwD Act, 2016 but despite reminder dated 16.03.2022, no response has
been received from the respondent. Therefore, it was decided to hold a personal hearing in
the matter and therefore, the case was listed for personal hearing on 28.06.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 28.06.2022. The following were present:

o Shri Ranjeet for complainant
o Shri Niranjan Kumar, Regional Labour Commissioner Noida for Respondent No. 2

and also on behalf of Chief Labour Commissioner & Shri Vinay Mishra, Legal
Executive, Respondent No. 01 on behalf of respondents

Observation/Recommendations:

3. The complainant has submitted that she was employed in Mangolpuri, Delhi office of
Respondent establishment. She was transferred to Noida office in 2019 and later she was
terminated from services. She further submits that her PF amount was also not released.

4. Since the Complaint was filed against the private company hence Ofo Labour
Commissioner, Gautam Buddha Nagar was also made party in the case. Olo Labour
Commissioner submitted that after receiving the Complaint, an investigation was conducted
and it was found that the Complainant was recruited in 2019 and later on humanitarian
grounds she was fransferred to Noida. During Covid lockdown, the unit where the
Complainant was working was shut down for 2 months. After expiry of 2 months, work
resumed but the Complainant did not join. Respondent submits that the establishment
where the Complainant was employed is ready to give employment to the Complainant as
she was not terminated from the job.

5. On the issue of PF, Respondent submits that the Complainant can go to office and

fill the form. Private establishment is ready to guide her so that she can claim her PF
amount.
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6. During online hearing, Respondent No. 1 submitted that her PF issue has now been
settled. It was further submitted that post Covid work has resumed in Noida office of the
establishment. If the Complainant wants to join, the Respondent establishment shall employ
her. Further, if the Complainant does not wish to join Respondent will give her lump sum
amount to seftle her dues.

7. This Court concludes that no instance of discrimination has been made out in the
present Complaint. Intervention of this Court is not warranted.

-
8.  Thecaseis disposed off. g g @é«/‘@

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 02.08.2022
——
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his seniority and availability of the vacancy. They further submitted that he was absconding
- and remained outstation from the Hqrs, New Delhi without any permission/intimation to the
concerned authority since May, 2021 to 23.01.2022, accordingly, a memorandum dated
03.09.2021 was issued to him but he didn’t reply to the memo nor report for duty, therefore,
an order for stoppage of his pay was issued vide order dated 15.11.2021.

4. Complainant vide letter dated 06.06.2022 submitted that he is facing continuous
harassment, discrimination, degradation and ill-treatment.

5. After considering the respondent’s reply dated 13.05.2022 and the complainant's
rejoinder dated 06.06.2022, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 30.06.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 30.06.2022. The following were present:

e Shri K Ganesaramu — Complainant alongwith Shri Bhawan Singh, Advocate
e Prof. P.K. Mandal, Secretary, NCERT with Ms. Abha Munzni, Dy. Secretary on

behalf of respondent

Observation/Recommendations:

6. The complainant alleges that the Respondent is ‘ill treating’ divyang employees. He
has not mentioned any specific incidence. He submits that no exemption was given to
divyangjan from attending duties during Covid. Salary is obtained illegally, promotions are
also denied. Complaint is of general nature and no specific incidence is mentioned.

7. Respondent submits that the Complainant was appointed in 2009 on the post of
Assistant. After completion of 5 years of service he was promoted to post of Section Officer.
Further promotion to the post of Under Secretary will be considered on the basis of seniority
and vacancies. He remained absconding and remained on leave without permission since
May 2021 to 23.01.2022. A memorandum was issued to him to report to duties within 15

days, however he did not reply to the O.M. and thereafter his salary was stopped by Order
dated 15.11.2021. 0




8. During online hearing, Respondent informed that Orders have been issued to

release the salary of the Complainant.

9. On the issue of leave during Covid period both the parties have made rival
contentions. Complainant submits that he informed the Respondent regarding work from
home on email. On the other hand, the Respondent informed that no intimation was given
by the Complainant and he was absconding and was considered ‘on leave without
permission’ from May 2021 to 23.01.2022.

10. It is important to mention some DOPT guidelines on the issue. DoPT. O.M. No.
11013/9/2014, dated 27.03.2020 exempted divyang employees of the government from
attending office. Subsequent to this O.M. DoPT continued to exempt divyang employees
from attending office till 13.02.2021. DoPT by OM dated 13.02.2021 issued instruction that
attendance of all the employees is imperative, without any exemption to any category of
employees. Further by O.M. dated 19.04.2021, DoPT again exempted divyang employees
from attending office. O.M. dated 19.04.2021 is further extended by latest O.M. dated
14.06.2021 and is still in force.

1. In OM. dated 14.06.2021, it is enunciated that divyang employees will remain
exempted from attending office and shall continue to ‘work from home' till further Orders.
Thereafter on 01.11.2021, DoPT issued another O.M. which did not contain any
guideline/instruction w.r.t. attendance of divyang employees. Hence, it is apt to conclude
that even after 01.11.2021, exemption for divyang employees continued. Thereafter DoPT
issued another O.M. dated 06.02.2022 whereby it was laid down that all employees of all
levels, without any exemptions shall attend office on regular basis w.e.f. 07.02.2022. Hence,
it is concluded that divyang employees were exempted from attending office from
27.03.2020 till 13.02.2021 and later from 19.04.2021 till 06.02.2022.




12.  This Court recommends that the Respondent shall regularise the absence of the
Complainant from May 2021 to 23.01.2022 if the Complainant is able to prove that he
intimated his willingness to do work from home, as claimed by him during hearing.

13.  The Case is disposed off. D Mo Vm/fw\&
(Upma Srivastava)
Commissioner for
ersons with Disabilities

Dated: 02.08.2022
/
oM
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3. The Joint Controller of Communication Accounts (Admin) vide letter dated
26.05.2022 inter-alia submitted that complainant had submitted representation for co-
authorization of family pension to his disabled son, his request for co-authorization of his
disabled son in PPO could not be considered as he did not submit disability certificate
evidencing that the disability is of such a nature so as to prevent him or her from earning his
or her livelihood as stipulated under Rule 54 (6) (iv) of CCS (Pension) Rules 1972. He has
requested this Court to advice the complainant to submit disability certificate which
evidences that the handicap/disability is of such a nature so as to prevent him or her from
earning his/her livelihood as stipulated in Rule 54 (6) (iv) of CCS pension Rules 1972 so as
to enable this office to issue co-authorization in part IV of PPO.

4. Complainant vide rejoinder dated 04.06.2022 inter-alia submitted that Medical
Authority had politely refused to add in the certificate because it is violative of the Statutory
Provision/Mandate of PwD Act/Rules.

Observation/Recommendations:

5. This court receives Complaints related to denial of Family Pension, therefore this

court is compelled to delineate the legal provisions which govern issue of Family Pension.

6.  Rule 54 of CCS (Pension) Rules, 1972 lays down provisions for Family Pension. Sub
Rule 6 of Rule 54 contains provision relating to time period for which Family Pension is
payable. As per the provision, Family Pension is granted in favour of son of Government
Servant {ill the age of 25 years maximum. Similarly, in case of daughter of Government
Servant, maximum period for which Family Pension is granted is till marriage or re-marriage
of such daughter or until she starts earning her livelihood. However, second Proviso carves
out the exception of the above rule. As per the Proviso, Family Pension is granted to son or
daughter of Government Servant for life if following conditions are fulfilled -

a.  Such daughter/son is suffering from physical/mental disability; and

b.  The disability is such so as to render her/him unable to earn livelihood: and




c. Inability to earn the livelihood is evidenced by a certificate obtained from a
Medical Board comprising of a Medical Superintendent or a Principal or a
Director or Head of the Institution or his nominee as Chairman and two other
members, out of which at least one shall be a Specialist in the particular area
of mental or physical disability including mental retardation setting out, as far

as possible, the exact mental or physical condition of the child.

7. ISSUE - Whether certificate declaring the disabled daughter/son as ‘unable to earn

livelihood' is necessary?

8. ltis pertinent to note here that, as per Rule 54, such certificate is necessary before
allowing Family Pension. The same was held by CAT, Bombay Bench in matter of Sri
Shamson Robinson Khandagle v. Union Of India; 2013 SCC OnLine CAT 436. Tribunal held
that Disability Certificate alone is not requisite certificate to make the applicant eligible for

Family Pension. Applicant in this case produced certificate of 60% disability and pleaded
that certification of 60% disability alone proves his inability to earn livelihood. Tribunal

rejected this contention.

9. ISSUE - Who will issue the certificate declaring the person ‘unable to earn livelihood’
OR who will decide issue of inability to earn livelihood?

10.  Two O.M.s, O.M. No. 1/18/01-P&PW(E), dated 30.09.2014 and O.M. No. 1/18/01-
P&PW(E), dated 05.11.2015 sheds light on the history and clarify the issue. Prior to O.M.
dated 30.09.2014, competent authority to issue disability certificate for the purpose of family
pension was ‘Medical Officer’ not below the rank of ‘Civil Surgeon’. Later the position was
changed and Medical Board comprising of Medical Superintendent and two other members
was made competent authority to issue disability certificate replacing ‘Civil Surgeon'.
Subsequently by O.M. dated 30.09.2014, it was decided that for issuing disability certificate
the competent authority would be as specified in the guidelines issued by the M/o Health &
Family Welfare vide Notification No. S 13020/1/2010, dated 18.06.2010. For the purpose of
issuing disability certificate for ‘Multiple Disabilities’, Medical Board was retained as

competent authority.

— . -




11.  Subsequently, by O.M. No. 1/18/01-P&PW(E), dated 05.11.2015, the rule was
formed that in addition to authorities specified in guidelines issued by the M/o Health &
Family Welfare vide Notification No. S 13020/1/2010, dated 18.06.2010, competent
authority to issue disability certificate would also be any hospital or institution specified as
Medical Authority by state or central government for the purpose of Persons with Disabilities
Act, 1995. Hence, as per the two notifications competent authorities to issue disability

certificate are ~

a. Medical Board in case of ‘Multiple Disabilities’ only;

b.  Authorities specified in guidelines issued by the M/o Health & Family Welfare
vide Notification No. S 13020/1/2010, dated 18.06.2010;

c. Any hospital or institution specified as Medical Authority by state or central
government for purpose of issuing disability certificate.

12.  ISSUE - Can Appointing Authority decide to grant family pension by itself, in
absence of Disability Certificate?

13.  With respect to Appointing Authority, word used in the rule is SATISFY. Rule DOES
NOT SAY that Appointing Authority can decide whether the applicant can earn his livelihood
or not. Further, the rule says that such satisfaction has to be evidenced by the Certificate
issued by the Medical Board.

14.  This position was made clear by Gujrat High Court in the matter of Naresh
BansilalSoni v. Union of India; 2016 SCC OnLineGuj 654. In this case Appointing Authority
stopped Family Pension on the ground that the beneficiary did not produce ‘living

certificate’. Later he was denied the benefit on the ground that he was present in person
before the Appointing Authority and he looked physically abled to earn his livelihood. Court
held that decision of Appointing Authority that beneficiary can earn his livelihood, is
arbitrary. Court held that in order to preclude Appointing Authority from taking arbitrary
decisions, Rule lays down that such satisfaction has to be evidenced by the Disability
Certificate. Hence, subjective decision of authority is illegal and arbitrary.

A
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15. It was held in a case reported as NarsiSambunathSuval v. G.M. Western Railways;
2015 SCC OnlLine CAT 1584 by CAT, Ahmedabad that such certificate cannot be issued
even by the private hospital. CAT decided that such certificate would be valid ONLY if it is

issued by the prescribing authority.
16.  ISSUE - When it can be deemed that the person is earning his livelihood?

17.  O.M. No. 1/17/2019 P&P W (E), issued by Ministry of Personnel Public Grievances
and Pension, dated 08.02.2021 settled the issue. As per the OM such disabled child shall
be deemed to be not earning her/his livelihood if her/his overall income from sources other
than family pension is less than the entitied family pension at ordinary rate and the dearness
relief admissible thereon, payable on death of Government servant or pensioner

concerned.

18. However, O.M. does not absolve the child from producing medical certificate
declaring him ‘unable to earn livelihood'. Para 4 of the O.M. lays down the same. As per the
Para, it is mandatory to produce medical certificate.

19.  ISSUE - If the employee/pensioner or her/his spouse did not furnish or intimate the
details of the divyang child to Pension Sanctioning Authority during their lifetime and after
the -death of such employee/pensioner or herthis spouse, divyang child claims family
pension, whether benefit of family pension can be extended to divyang child in such case?

20. O.M. No 1/2/09-P&PW(E), dated 30.12.2009 established the basic rule that non
intimation of details of divyang child by the employee/pensioner or her/his spouse does not

make such child ineligible for family pension.

21, Further O.M. No. 1/18/2001-P&PW(E) dated 25.01.2016 laid down that even if
divyang child obtains disability certificate after death of employee/pensioner or
her/his spouse, benefits of family pension can be extended to the child on the basis
of such certificate if a) the authority is satisfied that the child is unable to earn his
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livelihood and b) the child was suffering from the disability on the date of death of
employee/pensioner or her/his spouse. The same O.M. reiterates the rule position
established in O.M. 1/18/01-P&PW(E), dated 30.09.2014 that in case the child
produces disability certificate of permanent disability, issued prior to the death of
employeel/pensioner or herl/his spouse then the child need not to obtain disability
certificate afresh. Hence, litmus test in such situation is that whether or not the child was
suffering from disability on the date of death of the employee/pensioner or her/his spouse.

22.  ISSUE - Procedure if family pension is granted to guardian of divyang child because
of child’s minor age or intellectual disability.

23.  O.M. No 1/04/06 -P&PW(E) dated 31.07.2006 clears the position that in case the
pension is granted to the guardian of divyang child the guardian has to produce certificate
issued under National Trust Act, 1999 for his nomination/appointment for grant of family
pension.

24.  In the present Complaint, the Complainant submitted three Disability certificates to
buttress his claim of Family Pension. First one is dated 04.06.1998. This certificate declares
disability of the Complainant as 40% of permanent nature, hence, this case is covered
under Para 4 of O.M. issued by Ministry of Personnel, P.G. & Pensions dated 25.01.2016.
Since, the certificate issued prior to the death of the employee declares the Complainant as
permanently disabled hence he need not to obtain the Disability certificate afresh.

25.  However, this does not resolve the issue of ‘ability to eam livelihood’. Respondent
relied on the Disability certificate dated 04.06.1998 to reach to conclusion with respect to
‘ability to earn livelihood’. O.M. issued by Ministry of Personnel, P.G. & Pensions dated
25.01.2016 does not mention that the disabled dependant must not be able to earn
livelihood on the date of issuance of Disability Certificate. O.M. lays down that Disability
Certificate issued after the death of the employee must declare the beneficiary dependant
as disabled on the date of death of the employee. This test is not applicable with respect to
ability to earn livelihood. Relevant paras of the O.M. are reproduced below -
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“3. A disability certificate issued after the death of the pensioner/employee or his/her
spouse for the disability which existed before their death may be accepted by the
appointing authority if he is satisfied that a) it renders him or her unable to earn his
livelihood and b) the child was suffering from the disability on the crucial date, i.e. on
the date of death of employee/pensioner or her/his spouse, whichever was later.”

PRESENT CASE

26. In the present complaint, stand taken by the Respondent is partly correct.
Respondent is right that the disability certificate does not mention the ability of the
Divyangjan to earn livelihood. However, the responsibility of the Respondent does not end
here. The Respondent is duty bound to refer the case of the Complainant to medical board,
which shall consider the question of earning of livelihood. In the proceeding paragraphs all
the authorities which are competent to issue medical certificate declaring the ability or
inability to earn livelihood have been mentioned. It has been observed by this Court that
unless the government establishments do not refer the person to medical board for
assessmént of ability to earn livelihood, such assessment is not done by the certifying
authorities on the request of the applicants.

27.  Therefore, this Court recommends that the Respondent shall refer the Complainant
to medical board specifically directing the medical board to assess the divyang's child ability
to earn livelihood. Respondent shall also forward the copy of this Recommendation-Order to
such medical board.

28. Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the Compliance
Report within 3 months from the date of the Order, it shall be presumed that the
Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

29.  The Case is disposed off. / ’ )f

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 02.08.2022
Con






Observation/Recommendations:

3. Both the parties were heard.

4, Unfortunately the respondent was not fully aware of the details in the matter and was
unable to reply satisfactorily with the Court. However, a written reply dated 13.07.2022 was
received prior to the hearing held on 15.07.2022.

5. The complainant explained that he had following three grievances for redressal;

(@)  Benefit of MACP-2 has not been given to him despite being entitled

after completed 20 years of service;

(b)  The orders regarding his pay fixation of 3% on selection as Postmaster
Grade-| were withdrawn;

(c)  No promotion was given to Divyanjan in 2022 when the DPC was held on
24.03.2022 which considered 50 vacancies for promotion from HSG-l & HSG-

6. This Court recommends that the respondent shall re-examine the matter of grant of
MACP-II to the complainant and in case not given, shall grant the MACP-Il to him. In case,
the complainant cannot grant the scale, reasons shall be recorded and explained to the
complainant and also communicated to this Court.

7. Regarding the grievance no.2, it is seen that vide orders of Supdt. of Post Offices,
Kalyani, Nadia dated 10.12.2019, it was decided to withdraw the benefit of pay fixation
allowed on promotion to Postmaster Grade-l in case of those persons who had availed
financial upgradation in MACP. This is in accordance with the General Instructions of
Department of Posts (Personal Division) to all Heads of the circles and Regions. Hence
there is no discrimination on the grounds of disability.

8. The matter of reservation in promotion for Divyangjan was under scrutiny of
Department of Personnel & Training for the purpose of implementation and vide its order
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dated 17.05.2022, the Department of Personal & Training has approved reservation in
promotion. Prior to these orders, the provision of reservation in promotion was not been
implemented by any Ministry/Department for awaiting the necessary instructions of the
Department of Personnel & Training. Hence, in future Respondent shall adhere to the
guidelines laid down in DoP&T's OM dated 17.05.2022.

9. The case is disposed off.

(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: _9_2_.08.2022
oM
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5. After considering the respondent’s reply dated 16.03.2022 & complainant's letters, it
was decided to hold a personal hearing in the matter and therefore, the case was listed for
pérsonal hearing on 31.05.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 31.05.2022. The following were present:

o Shri Ashish Maina - Md. Naseem Siddiqui, Legal Guardian — complainant
¢ Shri M.S. Yadav, A.P.O.on behalf of respondent

Observation/Recommendations:

6. Father of the Complainant was employee in Respondent establishment. He died on
29.04.2009. Medical Board of Hoshangabad issued disability certificate to the Complainant
on 30.06.2011. Complainant’s grievance is that he applied for the disability pension,
However, the Respondent rejected the same after getting him re-examined.

7. Complainant's application was received. In order to examine his ability to eamn
livelihood, the Complainant was re examined by the Chief Medical officer, Bhopal who made
following observations -:

“In view of his sound mental status and good functional capacity of both upper
limbs and ability to mobilise with walking aids it cannot be certified that he is
not able to earn his livelihood".

8. Considering the remarks of the CMO, the Complainant's application for disability
pension was rejected.

9. It is pertinent to note here that, as per Rule 54 of CCS (Pension) Rules, 1972,
certificate declaring that the ‘divyang dependant is not able to earn livelihood’ is necessary
before allowing Family Pension. The same was held by CAT, Bombay Bench in matter of
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Sri Shamson Robinson Khandagle v. Union Of India; 2013 SCC OnLine CAT 436. Tribunal
held that Disability Certificate alone is not requisite certificate to make the applicant eligible

for Family Pension. Applicant in this case produced certificate of 60% disability and pleaded
that certification of 60% disability alone proves his inability to earn livelihood. Tribunal
rejected this contention.

10.  Chief Medical Officer who examined the Complainant observed that the Complainant
can earn his livelihood. This Court is satisfied with the Reply of the Respondent, hence
intervention of this Court is not warranted.

A~ gi ‘/%’fm
(Upma Srivastava)

Commissioner for
Persons with Disabilities

Dated: 02.08.2022
Ptned
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2. The matter was taken up with the Respondent vide letter dated 19.04.2022 under
Section 75 of the RPwD Act, 2016.
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5. After considering the respondent’s reply dated 19.05.2022 and the complainant's
rejoinder dated 01.06.2022, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 28.06.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 28.06.2022. The following were present:

e Shri Neka Ram - Complainant
¢ Sri Gopal Lal Yadav on behalf of respondent

Observation/Recommendations:

6. The Complainant has submitted that he is employed in Kendriya Vidyalaya School,
Jodhpur. His grievance is that every year external teachers are deputed to evaluate the
answer scripts. He is also deputed on such duties. In order to evaluate the answer scripts
he has to sit for 6-8 hours continuously which causes physical and psychological problems
for him. Further, in order to travel to the place of evaluation, he has to travel long distances.
Complainant further submits that if any person refuses to attend evaluation duty, fine of Rs.
50.000 is imposed on such person. Complainant prays before this Court that he should be
exempted from attending the evaluation duties.



7. Respondent submitted that the Complainant was assigned evaluation duties in
school which is situated only 6 K.Ms. away from his present place of posting. Further,
Respondent submits that the Complainant can file application for exemption through his
school. His application will be considered.

8. The Respondent also informed that duties are assigned as per information available.
If any teacher wishes to be exempted, she/he may seek exemption through proper channel.
Such teacher may write to the Principal of the school to exempt her/him who shall forward
the application to the Respondent. Such exemption application can also be written to Nodal
officer or Local officers.

9. This Court concludes that since the procedure to seek exemption exists, hence no
case of discrimination is made out in the present Complaint. However, for effective
implementation of non discrimination rules and guidelines, this Court recommends that the
Complainant shall write an application to the principal of the school where he teaches to
exempt the Complainant from all future evaluation duties on the ground of disability. The
principal shall forward the application to CBSE to exempt the Complainant. Further,
Kendriya Vidyalaya Sangathan is recommended to issue Orders to all its schools
mentioning that if divyang teachers teaching in those schools want to be exempted from

additional duties because of their disability, such teachers may seek exemption through

S

(Upma Srivastava)
\j Commissioner for
Persons with Disabilities

proper channel.

10.  The Case is disposed off.

Dated: 02.08.2022
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4, Complainant vide rejoinder dated 23.05.2022 submitted that Bank is not providing
reservation in promotion.

5. After considering the respondent's reply dated 18.05.2022 and the complainant's
rejoinder dated 23.05.2022, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 30.06.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 30.06.2022. The following were present in the hearing:

o Sukulal - Complainant & Adv. Nandini
e Sri. Srikala Srikumar, GM (HR) on behalf of respondent

Observation/Recommendations:

6.  The Complainant has submitted that he is working as Office Assistant in Respondent
establishment. He joined on 17.11.2014. He submitted that he appeared in promotion
examination in 2021-22 promotion cycle. The exam was conducted for promotion to the post
of Office Assistant Scale - |. Complainant's grievance is that he was not promoted despite
the fact that he cleared the written examination and appeared in interview. He further
submitted that the Respondent has also not given the benefit of reservation in promotion.

7.  The Respondent has submitted that the Complainant appeared in promotion exam.
As per the promotion rules requisite minimum qualifying marks for clearing promotion exam
is 50% in Normal Channel and 60% in Fast Track Channel. Complainant appeared through
Fast Track Channel but he did not secure minimum qualifying marks.

8.  The Respondent informed this Court that the Complainant secured total 48.47 marks
out of 100. Qualifying marks in ‘fast-track’ channel were 60. The Respondent further
informed that standards were not even relaxed for SC and ST candidates.

9. Concept of Reasonable Accommodation is defined in Section 2(y) of Rights of
Persons with Disabilities Act, 2016. As per provision, it means necessary and appropriate
modification and adjustments, to ensure to Persons with Disabilities the enjoyment or
exercise of rights with others. Further Section 3(5) of the Act mandates that every
government establishment shall take necessary steps for providing ‘Reasonable
Accommodation’ to divyangjan.

SECTION 2(y) - "reasonable accommodation" means necessary and
appropriate  modification and adjustments, without imposing a
disproportionate or undue burden in a particular case, to ensure to persons
with disabilities the enjoyment or exercise of rights equally with others.
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SECTION 3(5) - Equality and Non-discrimination - The appropriate
Government shall take necessary steps to ensure reasonable
accommodation for persons with disabilities.

10.  This principle is incorporated in RPwD Act, 2016 for effective implementation of
rights recognised or guaranteed by the Act. Concept of ‘Reasonable Accommodation is not
new in Indian legal jurisprudence. Hon'ble Supreme Court in JEEJA GHOSH v. UNION OF
INDIA: (2016) 7 SCC 761, noted that a key component of equality is the principle of
reasonable differentiation and specific measures must be undertaken, recognizing the
different needs of persons with disabilities, to pave the way for substantive equality.
Principle of ‘Reasonable Accommodation’ acknowledges that in order to rectify the social
problem of discrimination with divyangs, affirmative conditions have to be created for
facilitating the development of Divyangjans. This principle is not merely a formality, it is
component of duty not to discriminate with Divyangjans hence the state is bound to provide
these facilities to its Divyangjans. Hon’ble Supreme Court explained this in VIKASH KUMAR
v. UPSC; 2021 SCC OnLine SC 84.

“54. The principle of reasonable accommodation has found a more expansive
manifestation in the RPwD Act 2016. Section 3 of the RPwD Act 2016 goes
beyond a formal guarantee of non-discrimination by casting affirmative duties
and obligations on government to protect the rights recognized in Section 3
by taking steps to utilize the capacity of persons with disabilities “by providing
appropriate environment”, Among the obligations which are cast on the
government is the duty to take necessary steps fo ensure reasonable
accommodation for persons with disabilities. The concept of reasonable
accommodation in Section 2(y) incorporates making ‘necessary and
appropriate modification and adjustments” so long as they do not impose a
disproportionate or undue burden in a particular case to ensure to persons
with disability the enjoyment or exercise of rights equally with others.”
Equality, non-discrimination and dignity are the essence of the protective
ambit of the RPwD Act 2016.”

11. This concept is connected with the principle of equality mentioned in Article 14 of
Indian Constitution. The concept helps Divyangjan to eliminate the limitations on the
performance of divyang employees.

12. This concept gets reflected in Para Xl of DoPT O.M. dated 15.01.2018. The O.M.
provides for relaxation of standards in case when sufficient divyangjan candidates are not
available on the basis of general standards. The objective of this guideline is two fold.
Firstly, its aim is to provide level playing field to all divyangjan. Hence, by relaxing the
standards, the O.M. tries to remove disadvantage which divyangjan face vis-a-vis non-
divyangjan. Secondly, it aims to provide sufficient representation to divyangjan in
gavernment establishments.
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13.  This Court recommends that the Respondent shall relax the standards of suitability
and shall declare the Complainant as qualified in the promotion eYamination.

14, The case is disposed off. 4 @Oﬁmv
(Upma Srivastava)

Commissioner fdf Persons with Disabilities
Dated: 02.08.2022
/
o







3. The respondent vide its reply dated 12.04.2022 has submitted that the Company had
entered into a strategic alliance with Delhivery Ltd, pursuant to which certain operating
assets, leases and employees of the Respondent in relation to Respondent’s domestic
business were transferred to Delhivery and the Respondent is only focusing on International
Export and Import services to and from India. As part of the strategic alliance, Delhivery had
also agreed to take over the employment of the certain employees of the Respondent
including the complainant herein, on and from the day immediately following the closing
date of the transaction i.e. December 4, 2021.

4. The respondent further submitted that it was also brought to the knowledge of the
complainant herein that if he elect to accept the offer of employment with Delhivery then he
has to tender his resignation with respondent as per the terms of the letter, subject to which
his employment with the Respondent shall cease as of the closing date. The complainant
out of his own free will and consent accepted the offer of employment with Delhivery and
tendered his resignation. Further Delhivery also issued an offer letter dated 12.08.2021 to
the complainant herein and offered the employment to the complainant herein on and from
the day immediately following the closing date. The said offer letter was duly accepted by
the complainant.

5. The Respondent further submitted that they had already released the full and final
settlement dues of the Complainant on 03.01.2022. The services of the Complainant were
transferred to Delhivery on a continuity of employment basis for the purposes of gratuity
benefits, provident fund and leave encashment and his services remained uninterrupted for
all such purposes. The respondent had already transferred the funds with respect to the
gratuity benefits and leave balances to Delhivery.

6. The complainant vide rejoinder dated 24.05.2022 inter-alia submitted that he was
illegally forced and pressurised by the respondent for giving the resignation and he has
requested this Court to direct to Respondent reinstate the complainant in the respondent
company and to give back wages to the complainant with cost,




7. After considering the respondent's reply dated 12.04.2022 and the complainant's
rejoinder dated 24.05.22, it was decided to hold a personal hearing in the maiter and
therefore, the case was listed for personal hearing on 30.06.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 30.06.2022. The following were present in the hearing:

o Complainant - Yogeshwar Prasad - Adv. Yogeshwar Kumar
e St Akhil James, Sr. Specialist (HR), Ms. Urmimala Chaudhary, Sti Vinay Prakash
Singh on behalf of respondent

Observation/Recommendations:

8. The Complainant has submitted that he was employed in the Respondent
establishment for 20 years. He submits that the Respondent obtained resignation from him
and his services were terminated w.e.f. 05.12.2021 and he was transferred to another
company.

9.  The Respondent has replied that the Complainant's service has not been terminated.
Respondent entered into business agreement with another company named Delhivery. As
per the agreement, Delhivery was assigned to focus on domestic business of the
Respondent company and Respondent decided to focus on international business. To give
effect to this agreement certain assets and employees were transferred to company named
‘Delhivery’. Complainant was given letter dated 12.08.2021 whereby it was expressly
mentioned that subject to acceptance of letter, company named Delhivery will take over the
employment of the Complainant and employment benefits like gratuity benefits, provident

fund and leave encashment shall remain uninterrupted. The said letter was duly accepted
by the Complainant.

10.  Thereafter procedural formalities were undertaken and on 01.12.2021 joining letter
was issued by Delhivery in favour of the Complainant which was accepted by him on the
same date. Complainant's service was transferred to Delhivery and his settlement dues
were released on 03.01.2022. Complainant has filed the case with Labour Conciliator
Officer raising the same issue.

S N




..... Aoorrnrs

11. The Respondent has also submitted that the Complainant was not the only
employee whose services were transferred. Services of 53 other employees of the same
office was also transferred. Furthermore, service of the Complainant was continued with the
same benefits and same pay scale. The complainant himself did not join within the

stipulated time period.

12.  This Court concludes that there is no cause relating to discrimination due to disability
disclosed in the present complaint. Decision to transfer the services of the Complainant was
based on business agreement between two private entities. Moreover, upon transfer of
service all the benefits and pay scale were retained hence this Court is inclined to conclude
that there is no termination of service of the complainant.

13.  This Court recommends that the Respondent must take humanitarian approach and
shall facilitate the Complainant in joining the company named ‘Delhivery’ to which his
services were initially transferred, if the complainant is willing %) join.
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(Upma Srivastava)
Commissioner for
Persons with Disabilities

14, The case is disposed off.

Dated: 02.08.2022
o







Observation/Recommendations:

3. Both the parties were heard.

4. The complainant was heard on telephone, who stated that he gave interview for
selection to the post of consultant Civil Assistant Engineer but he was not given any benefit

of being a Divyangjan. He also stated that not a single Divyangjan was appointed.

5. During the hearing, the respondent informed to the Court that 29 vacancies of
Consultant Civil Assistant Engineer were notified in 2021. All these 29 vacancies were
contractual in nature and initially the contractual scale was given only for one year period.
The complainant was at waitlist 7. The respondent explained to the Court that there are fair
chances of the complainant getting appointment in due course of time subject to availability
of vacancy.

6. As there is no provision of reservation in appointment agalnst contractual posts, no
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(Upma Srivastava)
Commissioner for
Persons with Disabilities

further intervention of this Court is warranted.

7. Thecase is disposed off.

Dated: 9&98.2022







4.  Reply of the respondent was forwarded to the complainant on 22.04.2022 but till
date no response/rejoinder has been received.

Observation/Recommendations:

5. Complainant's case is related to compassionate appointment. No grievance related
to violation of disability rights has been made by the complainant. Intervention of this Court
in this complaint is not warranted.
W aﬁc/éﬁ/
6.  The case is disposed off. o -
(Upma Srivastava)

Commissioner for
ersons with Disabilities

Dated: 02.08.2022 “
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4. Complainant vide rejoinder dated 02.06.2022 reiterated her grievance and also
requested to save from harassment and revengeful attitude.

5. After considering the respondent's reply dated 10.05.2022 and the complainant’s
rejoinder dated 02.06.2022, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 28.06.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 28.06.2022. The following were present.:

e Shri Dheeru Yadav for complainant

o Shri Balbir Singh, Asstt. Director for the respondent
Observation/Recommendations:

6.  The complainant has submitted that she acquired disability in 2000. In the beginning
percentage of her disability was 45 %. By 2014, percentage increased to 80%. In 2018 she
approached CAT. Hon'ble CAT issued Orders for creation of supernumerary post.
Thereafter, from 15.01.2018 till 31.08.2020 she did not attend office and remained on
supernumerary post. On 31.08.2020 the Complainant superannuated. In 2020 Complainant
was also given salary increment. Grievance of the Complainant is relating to non payment
of Travelling Allowance for period starting from 15.01.2018 till 31.08.2020. Complainant
submits that though she did not attend office during this period, however, TA is admissible
to her because it is part of the salary. Further, she submits that Section 20 of RPwD Act,
2016 and DoPT OM dated 25.02.2015 are silent on payment of TA to such divyang
employee who is holding supernumerary position.

7. Respondent submits that Travelling Allowance is paid to compensate the travelling
expenses incurred by the employee while travelling to and from the office. In present
Complaint, the Complainant did not travel between her home and office. She was on
supernumerary post for period starting from 15.01.2018 till 31.08.2020. During this period
she did not travel between her home and office hence TA was denied to her.
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8.  This Court concludes that Respondent is right with respect to non admissibiiity of
Travelling Allowance. Travelling Allowance is paid to compensate the travelling expenses
incurred while travelling to and from office. Similar issue was resolved by O.M. dated
01.12.2020 issued by Ministry of Finance, Department of Expenditure. Question before
Department of Expenditure (DoE) was whether Travelling Allowance will be admissible to
those employees who were working from home during Covid period. DoE laid down in the
O.M. that TA is granted to compensate the cost of travelling between office and home.
Those employees who were working from home or those who were exempted, like divyang
employees, were not paid Travelling Allowance for the period of exemption. Relating to
increment in salary, Complainant is entitled to increased salary in terms of Section 20 of
RPwD Act, 2016 and DoPT O.M. dated 25.02.2015.

9.  Further intervention of this Court in the present Complaint is not warranted.
E

(Upma Srivastava)
Commissioner for
Persons with Disabilities

10.  The case is disposed off.

Dated: 05.08.2022



