


4. The complainant further submitted that as per the transfer guidelines 2021, the employees
having medical grounds are considered to take a transfer at par. The impairment he suffers from is
even worse than any disease listed in the transfer guidelines 2021. However, this time also PH
employees of NER Special drive faced discrimination because they were not considered for the
transfer. The complainant then requested Commissioner of KVS to transfer him to a nearby hospital,
through the proper channel. The complainant has requested this Court to consider his request for a
transfer to his hometown or neighboring region (near the hospital if available) where his family can

help him and he can visit a doctor with the assistant whenever it is required.

5. The matter was taken up with the Respondent vide letter dated 09.09.2022 under Section 75 of
the RPwD Act, 2016.

6. In response, Assistant Commissioner (Esi(.1l/111y vide their letter no. dated 10.10.2022 has
submitted that transfer of teachers is affected as per transfer guidelines which are well defined and
transparent. Appropriate weightage is given to each ground viz. Spouse/PH/LTR/DFP/MDG etc.
being adduced by the teacher concerned for transfer as per transfer guidelines. The respondent further
submitted that as per the records, the complainant has joined as PGT (Physics) on 29.06.2018 at K.V.
Goalpara, Assam through North East Region Special drive recruitment. Further, they submitted that
the employee who have been recruited under North East Region special drive recruitment could not be

transferred out of the North East Region as per the KVS transfer guidelines.

7. The respondent further informed that as per his transfer counts/displacement counts data
records, he had applied for online annual request transfer application for the year 2021 and mentioned
one choice station i.e. only Guwahati but he did not filled up the Part C column in his online request
transfer application, which is mandatory for request transfer, due to this reason his request was not
entertained at that time. The respondent further submitted that the complainant has joined on the post
of PGT (Physics) at KV, Goalpara (NER) under PH Category through North East region special
recruitment drive, so the complainant, PGT-Physics is liable to be transferred within North Eastern
Region only. The respondent stated that as per the KVS norms employees who have been recruited
under North East Region special drive recruitment could not be transferred out of the North East

region, hence it is not possible for KVS to transfer him out of the North Eastern Region.

8. The complainant has submitted his rejoinder vide email dated 13.10.2022, that he is not
satistied with the comments submitted by the respondent. The complainant has requested this Court

to direct the respondent to transfer him as soon as possible.

9. Hearing: The case heard via Video Conferencing by Chief Commissioner for Persons with

Disabilities on 07.11.2022. The following were present:

i) Shri Pradeep Kumar: Complainant

i1) Shri Deepak Kumar Dabral, Asst. Commissioner (Estt.) : Respondent

Observations /Recommendations:

10. The complainant has submitted that he got selected in North Eastern Zone of KVS under the
North East Special Drive. He submits that at the time of appointment he signed on terms & conditions
of the employment which contained a special clause “cannot take a transfer out of North Eastern
Region until elevated to the level of Vice Principal/Principal”. He joined KV Goalpara on 29 June

2018 as a PGT Physics. The complainant stated that when he joined the Kendriya Vidyalaya



Sangathan, vision of his eyes was static (6/24) means 40% visual impairment &amp; now the vision of his
eyes is 3/60 means legally blind. He further submits that during Covid pandemic, he fell ill because of

Covid-19 virus, which further deteriorated his disability.

1. Complainant further submits that he got the treatment from Guwahati Medical College &amp;
Hospital, Guwahati (*‘GMCH, Guwahati’) till Jan 2022 then GMCH Guwabhati referred him to AIIMS,
New Delhi. He claims that as per the doctors of GMCH Guwahati he needs an escort while visiting the
ATIMS, New Delhi. The complainant further submitted that in his Head Quarter Goalpara, Assam,
there is no one who can take him to the hospital all the way from Assam to New Delhi as his

hometown is in Sonipat, Haryana.

12. Respondent submits that transfer of teachers is affected as per transfer guidelines which are
well deﬁned and transparent. Appropriate weightage is given to each ground Vviz.
Spouse/PH/LTR/DFP/MDG etc. The respondent further submitted that as per the records, the
complainant has joined as PGT (Physics) on 29.06.2018 at K.V. Goalpara, Assam through North East
Region Special drive recruitment. Further, they submitied that the employee who have been recruited under
North East Region special drive recruitment could not be transferred out of the North East

Region as per the KVS transfer guidelines.

13. During online hearing, Respondent submitted that considering the fact that the Complainant

needs immediate medical attention, he can avail of leave for visiting Delhi and get treatment.

14. This Court notes that it is important to honor the terms and conditions agreed to by the Complainant
at the time of joining, therefore, this Court is not inclined to recommend that the Complainant must be
transferred to Delhi immediately at this stage. It was also noted that the clause of the Contract which
prohibits Complainant’s transfer out of WNorth Eastern Region cannot be held as
violative of Disability Rights® because this clause was same for all the employees who were recruited

under the special recruitment drive for North Eastern Region.

15. During online hearing this Court enquired from the Complainant about the time duration of his

treatment on AIIMS, New Delhi. Complainant was not certain about the same.

16. This Court observed that it is important to strike a balance between the terms of the Contract signed
by the Complainant and the fact that the Complainant needs medical treatment which is available in Delhi
and hence his presence in Delhi is indispensable. It was also observed that once the treatment is over he
could work in NER with the help of necessary support and assistance provided by the respondent in terms

of assistive devices, nature of duties, etc.

17. Therefore, this Court recommends that at this stage when time duration of required treatment is not
clear, the Respondent shall immediately approve 3-4 months leave (all leaves admissible/ special leave on
medical grounds) in favor of the Complainant so that he can visit Delhi and can obtain necessary medical
attention from AIIMS, New Delhi. If in case the Complainant is required to be treated continuously for
more than 3-4 months then he can obtain in writing from AIIMS, New Delhi as to how many visits to
AIIMS, New Delhi are necessary in a year for treatnent of the Complainant. On the basis of such
information of AIIMS, New Delhi, Respondent shall take a decision on transferring the complainant to
Delhi.




18. Respondent shall also file the Compliance report of this Recommendation-Order within 3

months from the date of this Recommendation failing which, this Court shall presume that the

Respondent has not implemented this Recommendation and the matter shall be reported to the

Parliament. | . g{\\'/a,o ‘ﬁu/—ﬁ

(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities

Dated: 10.11.2022
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3. The matter was taken up with the Respondent vide letter dated 01.09.2022 under
Section 75 of the RPwD Act, 2016.

4, In response, Sr. Divisional Personnel Officer, SDAH Division, Eastern Railway vide
letter dated 20.09.2022 has submitted that Shri Manik Dey had joined Railway as
Chowkidar on 14.06.2010 on the basis of offer of appointment issued by CPO/East Coast
Railway, Bhubaneswar vide letter dated 09.02.2010 accepted by him on 25.02.2010. On
thorough scrutiny of appeal of Shri Dey, it is found that till 25.08.2008 he had not been
appointed as mentioned in Ministry of Social Justice & Empowerment, Govt. of India’s letter
No. 16-07/2007-DD. Ill dated 25.04.2008, wherein it was mentioned “you could not be
provided job due to non-availability of vacancy’. In the said letter of Ministry of Social
Justice and Empowerment, Govt. of India dated 25.04.2008 also mentioned as “Ministry of
Railways have, now agreed to consider the case of those candidates who hold minimum
qualification of 8t for a Group ‘D” post. You are, therefore, requested to fill up the enclosed
application form and sent it to this Ministry at the earliest alongwith all supporting
documents such as educational certificate, Caste/Category Certificate, proof of residence
efc. so that your application could be forwarded to Railway Board for consideration.”
Therefore, the vacancy in which Shri Dey was appointed arose after 01.01.2004 i.e. the cut
off date for switching over the CCS (Pension) Rules, 1972. Due to this reason in pursuance
to Railway Board’s letter No. D-43/12/2018-F (E) Iil dated 03.03.2020 Shri Dey could not be
declared as eligible for switching over to Coverage under Railway Service (Pension) Rules,

1993 in place of National Pension Scheme.

5. Complainant vide rejoinder dated 03.10.2022 has reiterated his grievance and
submitted that his appointment was delayed more than 10 years for which he was not
responsible.

Observation/Recommendations:

6. In light of the facts/material available on record and on the basis of the submission
made by parties, this Court is inclined to note that issues raised by the complainant are not

4

7. The case is disposed off. {/}’ )

A

related to violation of disability rights. Hence intervention of this Court is not warranted. 71/

—

% (Upma Srivastava)
\« Chief Commissioner for
l Persons with Disabilities

Dated: 14.11.2022
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secondly, examination conducting bodies must form panel of scribes. Thereafter, in
2019 and also in 2020 M/oSJE issued guidelines that in case panel of scribes is not
formed then 2013 guidelines must be followed, instead of 2018 guidelines. Therefore,
the submission made by the respondent is correct.

5.5  Another issue is related to qualification of the scribe of the other candidate and
use of unfair means by the other candidate. Complainant has not submitted any proof
to support its claims. This Court is not inclined to intervene on this issue on the basis
of hearsay evidence only. Hence, intervention of this Court in the present Complaint is

not warranted.
N gﬂV Qﬁt@ Ven

(Upma Srivastava)
Chief Commissioner
fon Persons with Disabilities

5.6 Accordingly the case is disposed off.

Dated: 14.11.2022

(Page 3 of 3)
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3. Submissions made in Rejoinder:

Shri Umesh Kumar filed his rejoinder dated 16.08.2022 and submitted that he is not
satisfied with the reply filed by Railway Board.

4. Hearing: The case was heard via Video Conferencing by Commissioner for Persons
with Disabilities on 13.10.2022. The following persons were present during the hearing:

(N Shri Saurabh Kumar on behalf of Shri Umesh Kumar in person.
(2)  Shri RXK. Singh, RRB Muzaffarpur for the respondent.
s. Observations & Recommendations:

5.1 The complainant submitted that he appeared in written examination conducted to fill
vacancies to notifv through advertisement number CEN 01-2018. The grievance of the
complainant is that normalisation of his marks was not done however, normalisation of marks
of other candidate who appeared in same shift was done.

5.2 Respondent submitted that normalisation is mathematical process in which marks of
the candidates may go down or may go up or may even remain unchanged. It is not certain
that the marks will always go up in the process of normalisation. Normalisation of the
Complainant’s marks was also down, however, his marks remained unchanged.

5.3  During online hearing, the Respondent submitted that his marks did not change even
after the normalization process. Respondent also submitted that he was the only candidate
whose marks did not change after the process of normalization. Raw marks obtained by the
Complainant were 34.2223 out of 100, which remained same even after normalization
process.

5.4  This Court recommends that in order to ensure that there was no mistake committed in
the normalization process, the Respondent shall once again conduct normalization process of
the Complainant’s marks.

5.5  Respondent is directed to submit the Compliance Report of this Order within 3 months
from the date of this Order. In case the Respondent fails to submit the Compliance Report
within 3 months from the date of the Order, it shall be presumed that the Respondent has not
complied with the Order and the issue will be reported to the Parliament in accordance with
Section 78 of Rights of Persons with Disabilities Act, 2016.

5.6 Accordingly the case is disposed oft.

= [[@Q]LGU\/\C

Dated: 14.11.2022

(Upma Srivastava)
Chief Commissioner
for Persons with Disabilities

(Page 2 of 2)
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sales tax, income tax etc. payments documentation, data feeding of financial
transactions, budget preparation supervisory work which are repetitive in nature and
do not have intensive analysis of massive date, hence cannot be compared with nature
of duties of Assistant Director (Cost).

2.4 The Blind and Low Vision category are not functionally suitable for recruitment
to the post of Assistant Director (Cost). Similar situation exists in some other Group
‘A’ Central Services viz Indian Foreign Service and Indian Audit & Accounts
Service. The complainant is presently working in Finance & Accounts Department of
MSTC Limited, the requirements and nature of duties for the post of Assistant Director
(Cost) are different and cannot be compared with the post he is handling at present.

3. Submissions made in Rejoinder:

The complainant in his rejoinder dated 14.07.2022 submitted that Group-
‘A’, Accounts Category, Junior Time Scale post is identified in Notification No. 38-
16/2020-DD-III dated 04-01-2021 and this supersedes the list of posts for Groups 'A’,
‘B, 'C’ and 'D' notified through notification No. 16-15/2010-DD-1ll dated
29.07.2013. Hence Reservation Roster for Persons with Disabilities (As on
01.09.2021), must be prepared in accordance with the Notification dated
04.01.2021and OM No.36035/02/2017-Estt {Res) dated 15.01.2018 issued by DDoPT.

4. Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 29.09.2022. The following persons were present during
the hearing:

(1) Shri Harish Saragadam, the complainant in person

(2)  Shri K.K. Mahawat, Chief Advisor (Cost), D/o Expenditure for the
respondent

5. Observations & Recommendations:

5.1 Complainant submitted that vacancies on the post of Assistant Director (cost)
were issued. The post was identified suitable for locomotor disability, hard of hearing
category and deaf and dumb category. Grievance of the complainant is that the post
was not identified suitable for blind or low vision category, whereas in MOSJE list of
identified posts, dated 04.01.2021 the post of Junior Time Scale is identified suitable
for blind and low vision category.

5.2 Respondent submitted that the post of Assistant Director (cost) is not mentioned
in the list of posts identified suitable dated 04.01.2021. Further, respondent submits
that functional requirement of the post of Assistant Director (Cost) cannot be equated
with other group A posts. Functional requirement of this post includes maintenance of
payment records, record keeping, data feeding functions of transactions, budget
preparation etc, which requires in-depth analysis and examination of documents which

in result requires constant use of vision. Therefore, blind and low vision categories are
not suitable for the post.

< (Page 3 of 5)
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5.3  Documents submitted by both the parties were perused. Respondent has not
submitied any documents to support its claims that exclusion of divyangjan of blind
and ‘low vision’ category is just and fair. Respondent submits that the posts of
Assistant Director (Cost) is not identified for divyangjan of ‘blind’ and ‘low vision’
categories because the nature of work associated with this post includes maintenance
of payment records, record keeping, data feeding functions of transactions., budget
preparation etc, which requires in-depth analysis and examination of documents which
in result requires constant use of vision.

54  Department of Empowerment of Persons with Disabilities issued list of posts
identified suitable for various categories of divyangjar. on 04.01.2021. The same was
also perused. The list does not contain posts named ‘Assistant Director (Cost)’.
However, the list contains other Group A posts, such as Additional Controller Auditor
General of India, Assistant Controller of Accounts, Deputy Director (Accounts), which
have similar nature of work described against the nomenclature as associated with the
post of Assistant Director (Cost), as informed by the Respondent. Description of
‘nature of work’ performed by the post of Additional Controller Auditor General of
India, Assistant Controller of Accounts, Deputy Director (Accounts) includes --

“They ensure proper maintenance of accounts, accounts books, records of
business and financial establishments, private institutions, Govt. or Quasi-Govt.
offices. Supervise subordinates ¢.g. Account Clerks engaged in maintenance of
accounts and records. Scrutinize bills, receipts, payment etc. for proper entries
in cash -book, journal, ledger and other records. Keep record of all taxes,
licenses, fees etc., required to be paid by organization in which engaged and
ensure that they are paid in time and kept up-to-date. Get annual budget
prepared and consolidated under their supervision and place it before 'Board' or
appropriate authority for consideration. Prepare final accounts such as trial
balance, profit and loss statement or such balance sheet etc., as required
depending upon type of industry or organization in which engaged. See that
prescribed accounting procedure is followed by offices, establishments and
institutions and account books are properly maintained. Ensure that instructions
given or objections raised are carried out or rectified. Make periodical and
surprise checks of accounts. Advise appropriate authority on financial matters
including revenue and expenditure such as procedure for procurement of raw
materials, machinery and other purchases and also disposal of assets, write off
depreciation, award of contract etc.”

5.5  From the nature of work as described in the list it is clear that the nature of
work of ‘Assistant Director (Cost)’ is similar to the nature of work associated with the
posts of Additional Controller Auditor General of India, Assistant Controller of
Accounts, Deputy Director (Accounts). It is also important to note that the Respondent
has also not produced any evidence to prove that the decision to exclude the two
categories of divyangjan was taken on the basis of repori of any committee of experts.
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5.6  Further, the attention of the Respondent is also attracted to Para 3 of DoPT
O.M. No. 36035/02/2017 dated 15.01.2018. As per the para if any ministry or
department thinks it necessary to exempt divyangjan from provisions of reservation for
divyangjan, such ministry/department shall make proposal justifying the necessity to
exempt the divyangjan and shall forward the proposal to Department for
Empowerment of Persons with Disabilities. The final decision to exempt divyangjan
shall be taken by the Department of Empowerment of Persons with Disabilities after
consultation with O/o0 Chief Commissioner for Persons with Disabilities. Respondent
has failed to produce any evidence to prove that the any such proposal was forwarded
to DEPwD for obtaining exemption.

5.7 Hence. this Court concludes that the Respondent’s decision to exclude
divyangjan with ‘blind’ category and ‘Low Vision’ category is bereft of logic, reason
and legality. Respondent’s decision to exclude divyangjan with ‘Blind’ and ‘Low
Vision’ category violates Section 3 and Section 20 of Rights of Persons with
Disabilities Act, 2016 and also violates Article 14, Article 16 and Article 21 of Indian
Constitution.

5.8  This Court recommends that the Respondent shall not exclude the Complainant
and other divyangjan of ‘Blind’ and ‘Low Vision’ categories from appearing in the
examination conducted for the appointment to the post of ‘Assistant Director (Cost)’.

5.9 Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed
that the Respondent has not complied with the Order and the issue will be reported to
the Parliament in accordance with Section 78 of Rights of Persons with Disabilities

Act, 2016.
o~ &‘/OVD QU

(Upma Srivastava)
Chief Commissioner
or Persons with Disabilities

5.10  Accordingly the case is disposed off.

Dated: 14.11.2022
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2.2 Further, the complainant was offered appointment on Fixed Tenure Contract
Adhoc Basis vide email dated 15.12.2021 with a direction to report for pre-
employment medical examination / certificate verification on 20.12.2021. Since the
complainant was not found medically fit as per Clause 8.0 Health / Medical Fitness, he
was not considered for appointment. Clause 8.0 of the Notification reads as under:-

“8.0 Health/Medical Fitness:

Every candidate offered appointment in the Company shall be subjected to Pre-
employment medical examination before being allowed to join the services of the
Company. The opinion of the Company Medical Officer in this regard shall be final.”

3. Submissions made in Rejoinder:

The complainant filed his rejoinder dated 18.03.2022 and reiterated his
complaint.

4. Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 06.09.2022. The following persons were present during
the hearing:

(1)  Shri Juel Savio Mendez, the complainant in person
2) Shri Dilip Mohan for the respondent

5. Observations & Recommendations:

5.1 Complainant submits that the respondent establishment issued notification to
fill the vacancy of ‘Technician (Civil)’. Complainant applied for the post, appeared in
examination and secured 3 rank. Thereafter, he was called for documentation
verification and medical examination. After medical examination he was declared as
unfit because of his disability. Complainant claims that he can perform all kind of civil
works and he has worked as Junior draftsman in other establishments as well.

5.2 Respondent submits that total 4 vacancies of ‘Technician (Civil)> were
notified out of which 1 was reserved for Divyangjan. The post was specifically
reserved for Hearing Impaired category. Complainant’s disability is Orthopedically
Handicapped. Hence, he was considered for unreserved post.

53 Thereafter, the complainant was called for document verification and medical
examination. Respondent establishment has established procedure of medical
examination. In medical examination it was found that the complainant has cerebral
palsy and right side Hemiparisis. As per clause 8 of medical examination procedure,
deformity of spine or in limb is considered as disqualification criteria. Respondent
further submits that the Respondent establishment is categorised as ‘hazardous’ hence
the post is not identified suitable for ‘Orthopedically Handicapped’.

5.4 The main issue in the present Complaint is whether the Complainant’s
candidature should have been considered against the unreserved post and if the

Respondent has violated the Complainant’s right by rejecting his candidature on the
ground of disability.
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3) In Para 4.1 of DoPT O.M. No. 36035/02/2017 dated 15.01.2018 it is clearly
laid down that divyangjan with category of disability which is identified suitable for a
given post has right to compete against the unreserved vacancy. The rule is reproduced
below —

“4.1 In the category of posts which are identified suitable for persons
with benchmark disabilities, a person with benchmark disability cannot
be denied the right to compete for appointment by direct recruitment
against an unreserved vacancy.”

5.6 From the plain reading of the rule, it is certain that divyangjan has right to
compete against the unreserved vacancy as well. The only condition is that such
divyangjan must belong to the category of disability which is identified suitable for the
post.

5.7 During online hearing specific question was asked from the Respondent that
what was the process and who was the authority which decided to not identify the
impugned post as suitable for divyangjan with Locomotor Disability. Respondent
informed this court that no exemption was sought from the concerned
ministry/department, decision to not identify the post as suitable action was taken on
the basis of reservation roster.

5.8 Identification of post as suitable for particular category of disability cannot be
taken on the basis of roster. Reservation roster can be used to determine reservation
point and disability-category for which the post has to be reserved. Rosetta stone for
identifying the post as suitable or unsuitable is List of posts identified suitable, dated
04.01.2021, issued by Department of Empowerment of Persons with Disabilities
(Hereinafter referred as ‘the list’).

59 This Court perused the list. At Sr. No 293 on page no 1934, post of Junior
Engineer is identified suitable for divyangjan with Locomotor Disability. During
online hearing, the Respondent apprised this Court that the functions performed by
“Junior Engineer (Civil)’ is same as functions performed by ‘Technician (Civil)’.

5.10  This Court is inclined to conclude that Respondent’s decision to exclude
divyangjan with ‘Locomotor Disability’ is arbitrary and is not supported by any
reason. If Respondent believes that divyangjan with Locomotor Disability cannot
perform the work attached with the post of 'Technician (Civil), the appropriate
mechanism for the Respondent is to seek exemption form the Department of
Empowerment of Persons with Disabilities. From the reply of the Respondent it is
certain the no such exemption has been sought by the Respondent.

5.11  Further it is to be noted that the Complainant qualified the examination and he
was rejected in medical examination because of his locomotor disability. It is also an
undisputed fact that the Complainant was able to qualify on his merit against the
unreserved vacancy. Since the Respondent has not obtained any exemption for the post
of Technician (Civil) and another post with similar nature of work performed (i.e.
Junior Engineer) is identified for divyangjan with Locomotor Disability hence this
Court concludes that rejection of the Complainant in medical examination because of
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his disability is arbitrary. Relevant rule on the issue of medical examination of divyang
candidates is at Para 12 of DoPT O.M. dated 15.01.2018. As per the rule, medical

examination of divyang candidate has to be conducted keeping in view the fact of
disability of the candidate. The rule is mentioned below —

“In case of medical examination of a person with benchmark disabilities
for appointment to a post identified as suitable to be held by a person
suffering from a particular kind of disability, the concerned Medical
Officer or Board shall be informed beforehand that the post is identified
suitable to be held by persons with benchmark disabilities of the relevant
category and the candidate shall then be examined medically keeping
this fact in view.”

5.12  On the basis of rule position and reasons mentioned above, this Court
concludes following -:

a. Respondent did not seek exemption for appointing divyangjan with
Locomotor Disability on the post of ‘Technician (Civil)’. Hence,
Respondent’s decision to exclude divyangjan with locomotor disability,
including Complainant, is arbitrary and violates disability rights of the
Complainant.

b. Post of ‘Technician (Civil)’ can be deeni:d to be identified suitable for
divyangjan with locomotor disability because another post with same
functional requirements is identified suitable for divyangjan with
locomotor disability.

¢. Complainant has right to contest against the unreserved vacancies.

d. Complainant’s medical examination has to be conducted in accordance
with rule laid down in Para 12 of DoPT O.M. dated 15.01.2018.

5.13  This Court recommends that the Respondent shall re-examine the Complainant
in accordance with Para 12 of DoPT O.M. dated 15.01.2018.

5.14  Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed
that the Respondent has not complied with the Order and the issue will be reported to
the Parliament in accordance with Section 78 of Rights of Persons with Disabilities

Act, 2016.
) %
lﬁ/ﬂ@w\f% MWad [k,

(Upma Srivastava)
Chief Commissioner
forJPersons with Disabilities

5.15  Accordingly the case is disposed off.

Dated: 14.11.2022
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4. Hearing: The case was heard via Video Conferencing by Commissioner for Persons
with Disabilities on 11.10.2022. The following persons were present during the hearing:

(N Shri Pintu, the complainant in person
(2)  Ms. Anju Singh, DCM for the respondent

5. Observations & Recommendations:

5.1 The complainant filed a complaint requesting for opening of a separate reservation
ticket counter and other related matter for persons with disabilities at Haridwar Railway
Station to avoid standing up for a long time in the queue. As per the complainant, there is
no separate ticket booking/reservation counter dedicated to divyangjan at Haridwar Railway
Station.

5.2 The Respondent filed a reply dated 18.08.2022 and submitted that Counter No.563 at
Haridwar Railway Station is designated for issuing reservation ticket to persons with
disabilities, ladies and senior citizen. On an average, in last 18 months only two tickets per
day are issued on concession certificate for persons with disabilities. There is no justification
for opening a separate new counter for persons with disabilities because the counter No.563
is already smoothly working for persons with disabilities where tickets are issued to the on
top priority.

5.3 The complainant filed his rejoinder dated 01.09.2022and expressed his thanks for the
reply given by respondent. However, he complained that he is unable to book concessional
ticket online despite having an online Railway Card. He has requested for resolving the
matter for online ticket booking/provide the contact of the concerned personas he tried
frequently to visit Haridwar Railway Station to resolve it but it is still unresolved.

5.4 Main grievance raised in the Complaint is resolved. Relating to online booking, it is
a new grievance raised in Rejoinder. Hence, this Court recommends that the Respondent
shall take note of the new grievance raised by the Complainant in its rejoinder and shall
make endeavors to resolve the issue as soon as possible.

5.5  Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the Compliance
Report within 3 months from the date of the Order, it shall be presumed that the Respondent
has not complied with the Order and the issue will be reported to the Parliament in
accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

5.6 Accordingly the case is disposed off.

A

Dated: 15.11.2022 -

(Upma Srivastava)
Chief Commissioner
for/Persons with Disabilities
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properly. Shri Ansar Alam is regularly visiting the W.C. to avail medical
facility. Whenever such problem arises doctors & staff of the dispensary always
extend their helping hands. Sr. CMO has given his mobile number to Shri Alam and
many times when lift was not working, he was given medical facility at ground
floor. The maintenance of lift is done by NDMC and the NDMC management has
been already requested to maintain the lift on priority so that no such problem arises in
future.

3. Submissions made in Rejoinder

No rejoinder was received from the complainant.

4. Observations & Recommendations:

4.1 From the reply filed by the respondent, it appears that the grievance of the
complainant has been redressed. The copy of the reply was forwarded to the
complainant for filing the rejoinder but no rejoinder has been filed by the complainant.
In view of the above, no further intervention is warranted in the matter.

(Upma Srivastava)
Chief Commissioner
or Persons with Disabilities

4.2  Accordingly the case is disposed off.

Dated: 15.11.2022
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4.2  During online hearing, Respondent submitted that total 120 divyang
candidates applied against the vacancies advertised. 1 vacancy was reserved for
divyangjan. After written examination, 6 candidates qualified for skill test. The
selected candidate scored 87 marks and Complainant »:ored 61 marks.

43  Complainant claims that he is more qualified than the candidate who was
selected. However, no evidence is given by the Complainant to support his claim.
Moreover, marks scored by the selected candidate and the Complainant are contrary
to the claims made by the Complainant, Hence, intervention of this Court in the
present Complaint is not warranted.

4.4 Accordingly the case is disposed off.

UnR” o Qﬁf/@\ Ve

(Upma Srivastava)
Chief Commissioner
for'Persons with Disabilities

Dated: 15.11.2022
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10. The complainant has submitted his rejoinder vide email dated. 22.05.2022, submitted that he is not

satistied with the comments submitted by the respondent.

11. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 06.10.2022. The following were present:
1) Shri Pandurang Babulal Mahale: Complainant

i) Shri S.B. Vyavahare, SSPO, Thane Division: Respondent

Observations /Recommendations:

12. Complaint is filed against number of rotation transfers of the Complainant. Complainant submits
that he was working as Postal Assistant in Ambernath post office in Ambernath West district. Later, he was

transferred to Kansai office in Ambernath East District.

13. Complainant claims that thereafter he filed a complaint before the office of CCPD and the court of
CCPD recommended by order dated 14.08.2020 to retain him in Ambernath post office, Ambernath West
district. Complainant submits that on 29.10.2021 he was again transferred after being promoted. On
promotion he was posted to Tudil post office under Raigad division which is 150 K.Ms. away from his
residential address. Complainant claims that he has filed the application, requesting the respondent to post
him in Ambernath post office, Ambernath West District. However, he was again transferred to Mumbra
post office under Thane Division which is situated 30 KX.Ms. away from his place of residence. Complainant
further claims that on 13.04.2022 he was again transferred to Ambernath post office, Ambernath West buf

later he was again transferred to Ambernath South.

14, Complainant has further alleged that he has lost his seniority in comparison to other officers who

were promoted along with him.

I5. Respondent submits that the complainant was recruited in 2002 and was allotted Mumbai city, North
Division. Later in 2006 he successfully qualified promotion exam and was promoted to Postal Assistant
cadre. After completion of training, he was appointed as Leave Reserve Postal Assistant at Mahim head
office on 13.01.2007. Thereafter, in 2016 he was posted at Ordinance Estate, Ambernath Post office,
Ambernath West district. In year 2019 he was posted as P.A at Kansai post office it was situated only 6.3
K.Ms. away from his home. However, he approached court of CCPD. The court recommended to transfer
him at Ambernath post office but respondent executed the courts order and he was transferred to Ambernath

post office, Ambernath West with effect from 30.09.2020.

16. Later, the complainant was promoted on 29.10.2021 and he was allotted Navi Mumbai region.
Instead of joining at his place of posting, complainant submitted his representation dated 01.12.2021 for
posting him at Ambernath post office, Ambernath West. The request was positively considered and he was
allotted to Thane Division, however, the post of LSG was not vacant in Ambernath post office. Ambernath
West, therefore, he could not be posted there and he was posted to Mumbra PO. The complainant again
filed representation which was positively considered and he was posted in Ambernath South Post Office

which is only 3 K.Ms. away from his residence.

17. Complainant has further alleged that he has lost his seniority in comparison to other officers who
were promoted along with him. On this issue respondent submitted that actual date of joining in the cadre
is date of entering into the cadre. Complainant accepted his promotion 01.03.2022. Instead of joining his
first posting allotted on promotion, he continued to submit his representation which consequently led to the

said delay. Had the official joined the first posting at Raigad on his first promotion, he would have been in




line with other officials. Respondent finally submitted that the complainant has now been posted at

Ambernath post office Ambernath West with effect from 03.06.2022.

18. Reply of the respondent is satisfactory. It is noteworthy to mention that respondent never posted the
complainant far away from his native place. Since, his joining respondent always made efforts to keep him
posted within Thane Division. In 2021 on being promoted. respondent did not post him out of Thane
Division. Complainant wants to be exempted permanently from rotational transfer which is not practical

and possible. Intervention of this Court in the present Complaint is not warranted.

)
/
19.  The case is disposed off. Z/V\Q/ _ _)/@/Cﬂ{/w

(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities
Dated: 17.11.2022






5. Central Board of Trustees, Employees’ Provident Fund, the Governing Body of Employees’
Provident Fund Organisation has formulated the Inter Regional (State) Transfer Policy for inter-State

transfers for SSA Cadre employees.

6. The respondent further submitted and requested to this Court to close the case of complainant and
may be advised to submit request for Inter Regional (State) Transfer in accordance with the extant Inter
Regional (State) Transfer Policy. Further, if desired, the official may be advised to submit Intra State

Transfer request to post him in more accessible workplace in Haryana State.

7. The complainant filed his rejoinder vide email dated 04.08.2022, submitted that he is not satisfied
with the comments submitted by the respondent. The complainant once again requested to this Court for
giving the directive to the respondent for transfer of his son Sahil (SSA) to EPFO RO Jammu so that he can

get out of his deadlock and take care of both his wife and his son.

8. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 06.10.2022 The following were present:

i) Shri Kewal Krishan: Complainant

ii) Ms. Uma Mandal, Additional CPFC (HRM) & Ms. Veena Bhatia, Addl.
CPFC (HQ): Respondent
QObservations /Recommendations:

9. Complaint is filed by father of divyang son. Complainant submits that his son is Divyangjan with
macular dystrophy. He submits that eye sight of his son is weak and hence, he needs continuous care and
attention. He further submits that her wife also suffers from Parkinson’s disease therefore, he cannot live
along with his son. Complainant requests this court to transfer his son from his present place of posting,

R.O Gurugram to EPFO Regional Office Jammu.

10. Respondent submits that the beneficiary is Social Security Assistant cadre employee. Employees
of his cadre are recruited on regional basis. At the time of direct recruitment vacancies of each state are
separately advertised. Any person desirous of working in particular state appear in the competitive exam
against notified vacancies of that particular state. Complainant’s son applied for the post of SSA against
the vacancies arising in Haryana. After successfully qualifying the examination, he was appointed to the
post SSA in Regional Office Gurugram. Respondent further submits that there is rule of interstate transfer
also as per which employee can be transferred from one state to another for period of 5 years, which also
depend upon vacancies. Transfer request of the beneficiary has been reserved and will be considered in due

course of time.

11. During online hearing, Respondent apprised this Court that transfer policy is under process of being
drafted. DoPT O.Ms. relating to transfer of divyang employees will be incorporated in the transfer policy
which is under process of being formulated. Respondent also informed that by the end of October 2022, the

policy will be finalized and will be implemented.

12. Formation of transfer policy is a general issue. Grievance filed by the Complainant is personal to
the Complainant. The case of the Complainant can also be considered as per DoPT O.M. O.M. No.
14017/16/2002 dated 13.03.2002 issued by DoP&T. This O.M. clarifies rule laid down in O.M. dated
10.05.1990. The said O.M. laid down that Government employees belonging to Group C and Group D must
be posted near to their native place. O.M. of year 2002 further extended this rule for employees belonging
to group A and B as well. Movement between two locations is not the only challenge faced by Divyangjan.

In order to live life with dignity, Divyangjan also need necessary infrastructure and support which is










5. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 20.09.2022. The following were present:
i) Shri Kailash Kumar: Complainant

i) Shri S. Purendra Naik, Divisional Personal Officer: Respondent

Observations /Recommendations:

6. Complaint is related to transfer. Complainant submits that he was working as Station
Master in Hubballi Division. On 18.02.2020 he met an accident because of which his right leg
had to be amputated. Thereafter, he was de-categorised and was posted as Office Superintendent.
He submits that his native place is in Samastipur Division East Central Railway. Currently, he is
posted in Hubballi Division which is in Southern West Railway. He applied for transfer to
Samastipur Division. His request was accepted by Samastipur Division and NOC was also issued
on 11.10.2021 by Samastipur Division. However, he has not been relieved by Hubballi Division.

He requests this Court to direct Hubballi Division to issue relieving orders.

7. Respondent could not join the online hearing and he was connected over phone. Pin point
question was asked from the Respondent as to when the respondent will issue relieving orders.
Respondent submitted on record that the relieving orders will be issued within a week from the
date of the hearing. Since, the Respondent has agreed to issue relieving orders hence this Court is
not inclined to entertain this complaint any further. The complaint is disposed off with liberty
granted to the complainant to approach this Court again in case the relieving order is not issued

within one week from the date of hearing.

8. This case is disposed off.

(Upma Srivastava)
hief Commissioner for
ersons with Disabilities

Dated: 18.11.2022









3. As per him he has been discriminated and mentally harassed in the matter of transfer and
posting. He has requested that his services may be transferred to UPSO I, Lucknow near to his native place
in the HR Department as per his core competency. He also requested to direct the respondent to be more

empathetic and sensitive towards disabled employees and to take coercive action as done previously in his

case.

4, The matter was taken up with the Respondent vide letter dated 12.07.2022 under Section 73 of the
RPwD Act, 2016.

S. In response, Executive Director (HR), Indian Oil Corporation Ltd. Mumbai, vide letter dated

11.08.2022, submitted that the Corporation does not discriminate any employees on the basis of physical
disabilities in any matter relating to employment. Further, their transfer policy states that Officers joining
the services of Corporation under PwD category may be posted at a location of the allocated division which
is near to their home town as far as feasible. The respondent also submitted that their transfer policy is sync
with the DoPT's O.M. dated 31.03.2014. The respondent further submitted that there has neither been any
instance of discrimination nor denial of any right ot the complainant as his case has been dealt with
sensitivity and fairness and for taking care of career growth of complainant. The Management has reviewed
the grievance of the complainant and vide Office Order No. P/512390/167259 dated 21.07.2022 he was
posted at Lucknow as Assistant Manager (HR). Uttar Pradesh State Office-1.

6. The complainant has submitted the rejoinder vide email dated 26.08.2022 and stated that he has
been continuously discriminated and no relief was given as per applicable sections of RPwD Act and Rules
and extant Government Rules as per applicable DOPT Circulars mentioned above, since joining till the date
of complaint.
7. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 11.10.2022. The following were present:

i) Shri Abhishek Dubey: Complainant

i) Dr. M.R. Das, Executive Director, (HR). Marketing Division & Shri Nishant Prasad,

DGM (HR) : Respondent

Observations /Recommendations:

8. The complainant has filed a complaint regarding transter to Lucknow (near to native place) in HR
Department based on his skill, experience and competence. The complainant has submitted that he had
approached all the concerned authorities in his organization through proper channels but no response and
relief was received. The complainant has submitted that he had joined IOCL on 13.06.2018 and was posted

as HR Officer at Mathura Refinery despite his request to post him near to his native place Kanpur.

9. He further submitted that Ms. Divya Nagar and Ms. Naveli Singh who joined 10-30 days after his
joining and were posted in Kanpur office. After joining Mathura he was not allotted an IOCL
accommodation and was asked to arrange the accommodation on his own. He gave a representation dated
10.06.2019 for his transfer to Lucknow but no reply was received. He again vide his representation dated
19.03.2020 requested the Grievance Redressal Officer for his transfer to Lucknow on sympathetic grounds
but later in March, Global Pandemic due to Covid 19 started delaying all the transf"er and posting that year.

Later on he was transferred to Noida instead of Lucknow and assigned a completely new function of -

Planning and Coordination.

10. The complainant also gave another representation dated 03.03.2021 to ED and State Head (UPSO

{{ Noida) who duly recommended for transfer of his services from Noida to Lucknow. On 19.04.2021 he






COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
Tesaimsm wyfaator faur/Department of Empowerment of Persons with Disabilities (Divyangjan)
i =g iR aifreRtiiar WA/ Ministry of Social Justice and Empowerment

WA WahR/Government of India
Case No: 13012/1022/2021

Shri Braj Lal: Complainant
D-401, Dharti Crystal

Opp. Railway Station

Tragad Road, Chandkheda,
Ahmedabad -382424

Mobile No: 09427179194
Email: brajlal2015@gamail.com

Versus

The Commissioner: Respondent

Office of Principle Chief Commissioner.
Ministry of Finance, Department of Revenue.
Central GST Zone, Ahmadabad,

GST Bhavan, Revenue Marg,

Ambawadi, Ahmedabad-380015

Tele No: 079-26301540

Email: ccu-cexamd@nic.in

GIST OF COMPLAINT

The complainant is presently working as Intelligence Officer in Directorate General of
Good and Service Tax Intelligence, Ahmadabad Zonal Unit. Ahmadabad. The complainant is
55% hearing disability. The complainant had requested for Inter Commissionerate Transfer from
the Vadodara Zone, Gujarat to Jaipur Zone, Rajasthan dated 11.04.2017. The complainant
stated that the policy for Inter Commissionerate Transfer (ICT) for the employees working in the
grade of Inspectors has not been consistent and the same has been subjected to revisions from
time to time. By order 19.02.2004, ICT officers/ staff belonging to Group B. C and D was
banned. However, the ban was relaxed on spouse ground and compassionate ground vide
order dated 27.03.2009 and 29.07.2009. Thereafter, by another order dated 9.2.2011, the board
permitted ICT of group B, C and erstwhile group D employees from the jurisdiction of one cadre,
controlling authority to another one, in cases of employees from the jurisdiction of one cadre
controlling authority to another one, in cases of employees appointed against the three
categories of hearing, visual and physical impaired quota having disability of 40% or above

subject to availability of vacancies.

The complainant further submitted that he had joined the service of the department
(erstwhile CBEC and now CBIC) on 08.11.2010 after qualifying Staff Selection Commission
Combined Graduate Leveli Examination 2008 and then he was promoted in the grade of
inspector on 01.04.2017 under recruitment rules 2002. Post his promotion to the grade of
Inspector under recruitment Rules, 2002, he had applied for Inter Commissionerate Transfer
from Vadodara Zone to Jaipur Zone on 11.04.2017 to the Office of the Commissioner, Service l

Lt
O

Tax Commissionerate. Ahmedabad along with his request for ICT, another inspector, namely " :
Shri Rakesh Devathia had also applied for the same from Vadodara Zone to Jaipur Zone 'j'
S
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5" Floor, NISD Bhawan, Plot No.G-2, Sector-10, Dwarka, New Delhi-110075; Tel. No.011-20892275
E-mail; ccpd@nic.in ; Website: www.ccdisabilities.nic.in
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Both the applications were forwarded by the Additional Commissioner (P&V), Service
Tax, Ahmedabad vide letter no. dated 11.05.2017. The complainant further stated that in Group
A and C Posts, ICT is available. In case of a group ‘A’ officer, it takes less than a month's time
to get his/her ICT order issued. In case of a group ‘B’ officers holding the post of inspectors who
are not entitled to get this opportunity to seek ICT. Therefore, the policy of the department
appears to be arbitrary, discriminatory and the same appears to be in gross violation for Articles
14, 16 and 21 of the Constitution of India. According to the department, as per the Recruitment
rules of 2016, which have been notified on 26.12.2018, ICT is not available for the Inspectors.
These Rules were notified on 26.12.2016. On 20.09.2018, Board had issued a Circular holding
that no ICT application can be considered after coming into force of the RR of 2016. The
complainant has requested CCPD Court to intervene in the matter and transfer him {o his native

place i.e Jaipur

2. The matter was taken up with the Respondent vide letter dated 22.12.2021, under
Section 75 of the RPwD Act, 20186.

3. In response, Office of the Principle Chief Commissioner (PCCQO), CGST & C.Ex.,
Ahmedabad Zone, vide email dated 23.12.2021, submitted that Shri Braj Lal joined the
department on 08.11.2010 as Tax Assistant and was posted in Central Excise & service Tax
Commissionerate Bhavnagar from 08.11.2010 to 15.02.2013. The officer had no physical
disability at the time of his joining in this department. However, the officer was transferred and
posted at Service Tax Commissionerate. Ahmedabad, at Ahmedabad station from 18.02.2013
to 13.05.2014. Subsequently. on promotion in the grade of Senior Tax Assistant, he was posted
at Service Ahmedabad from 20.05.2014 to 31.03.2017. Further, the complainant was promoted
in the grade of Inspector and posted in Service Tax Ahmedabad Commissionerate (Ahmedabad
Station) from 01.04.2017 to 30.06.2017. As per Transfer / Rotation and posting policy, 2018, the
said officer was transferred to CGST Gandhinagar and posted at Palanpur Division under CGST
Ahmedabad zone which is nearest place of posting from the Applicant native place from
15.07.2019 to 25.09.2020. Further. on the basis of willingness and request representation
submitted by the officer, he has been posted at Directorate General 5f GST Intelligence,
Ahmedabad Zonal Unit, Ahmedabad from 28.09.2020 to tili date.

The respondent further submitted that Shri Braj Lal was promoted from the grade fo Sr.
Tax Assistant to the grade of Inspector and joined as Inspector on 01.04.2017 in the
department. He had applied for Inter Commissionerate Transfer from erstwhile Central Excise
Vadodara Zone to Jaipur on 11.04.2017. All application received by this office to CCO Vadodara
as the officers had not completed two years probation period in the grade of Inspector as
prescribed under Recruitment Rule 2002 as required under recruitment rule 2002. The
respondent further submitted that the ICT related issue was under examination by committee,
constituted by the board vide letter no. dated 03.10.2017 at that time. Further the respondent
submitted that Shri Rakesh Devathia. was a direct recruited Inspector and had joined the
department on 16.11.2009 and he had completed his probation tenure at the time of applying for
ICT. Accordingly, his ICT application was forwarded as per existing guidelines issued by the

Board at that time.

The respondent further submitted that the allegation made by the complainant is not
factual. Group ‘A’ officers under CBIC are all India transferable. The contention of the applicant

is not related with him as he is group B non gazetted Executive officer. The respondent further




submitted that recruitment rule 2002 in the grade of inspector was effective till 25.12.2016.
Lifting ban on Inter Commissionerate transfer in respect of willing officers in the Group 'B’ ‘C'
post under Central Board of Indirect Taxes Customs clearly mentioned that * Under no
circumstances, request for ICT should be entertained till the officer appointed in a particular
Commissionerate / Post completes the prescribed probation period. The complainant had not
completed probation period (Two years) at that time, therefore, ICT application was not
forwarded to CCO (cadre Controlling Authority). Central Excise, Vadodara Zone. The
respondent further submitted that ICT related matter was also under examination by the

Committee constituted by the Board and final report was pending at that time.

The respondent further submitted that the complainant has submitted disability certificate
no. 51068 issued by Assistant Professor. GMERS Medical College & Hospitals, Sola
Ahmedabad on 08.03.2017 after 06 years of joining in the department. As per the certificate, the
applicant having hearing impairment of 55% and likely to improve. The certificate is valid for 05
years till 07.03.2022. The issuing authority has recommended for reassessment of disability
after 05 years which is due in March 2022. As per existing policy and guidelines issued by
CBIC, Inter Commissionerate Transfer is banned and the same is policy matter. The officer was
earlier posted at Palanpur Division which is nearest place to the complainant native place. The
officer is now posted in Directorate General of GST Intelligence, Ahmedabad Zonal Unit on the

basis of his willingness and request accepted by the department.

4, In response, the complainant filed his rejoinder reply by e-mail dated 03.01.2022,
submitted that he is not satisfied with thé comments submitted by the respondent The
complainant had joined the respondent department as a Tax Assistant on 08.11.2010. After
about a period of 4 years service as Tax Assistant in the year 2014, he was promoted as Senior
Tax Assistant in the year 2014. He was promoted as Senior Tax Assistant, in the year 2017, he
was promoted as Inspector. On 11.04.2017. he had submitted his application for ICT from
Vadodara Zone to Jaipur Zone. In the year 2015, the posts of Dy. Office Superintendent and
Senior Tax Assistant were re-designated as Executive Assistant. The posts of Executive
Assistant and Inspector being to the same group i.e. group ‘B' Non Gazetted. Therefore, as per
OM No. dated 21.07.2014 issued by the Director {(Establishment). DoPT, New Delhi, no
probation is required in case of promotion from one grade to another but within the same group
of posts. The complainant further submitted that while considering his case, respondent
department has either ignored this OM or did not want to follow the same. In the past,
respondents have accepted the ICT application in respect of promoted officers i.e. Shri Nilesh
Bhatt and Shri Shailesh Kumar Modi to the post of Inspector within 2 years of their appointment
on the feeder post (Sr. TA). This aspect can be seen from the draft seniority list of Inspector of
combined cadre of GST & CE Gujarat Zone as on ¢ 1.2021.

The Complainant further submitted that respondent department has also accepted the
fact that he is suffering from hearing issue and his hearing disability is 55%. Department has
also accepted the fact that his old aged parents are residing at his native place. The department
ignores is the fact that his native village is Mandawa, district Jhunjhunu and the distance
between his native village and the present place of service is about 775 kms. The complainant

further submitted that ICT is available to Tax Assistants, Executive Assistants and group
A officers.
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Respondents have stated in their reply that group ‘A’ officers under CBIC are all India
transferable therefore, ICT is permissible and he cannot compare his case with group A officers.
However, it is clear that Tax Assistant and Executive Assistants are group C and B employees
respectively, and therefore, there is no all India transfer for them. The complainant further
submitted that the respondent on 23.12.2021 in his reply stated that request for transfer on loan
basis was not received in the Office of Chief Commissioner CGST Ahmedabad zone. On
17.05.2018, he had submitted an application praying for a transfer to Central Goods and
Service Tax. Jaipur on loan basis through proper channel and thereafter he have again
submitted the said request on 16.12.2021 on the principle Chief Commissioner, CGST,
Ahmedabad Zone, Ahmedabad through proper channel. Therefore, the statement made by the
Assistant Commissioner (PCCOQO) in the reply is not at all correct. The complainant once again
requested CCPD Court to consider his request for transfer

Observations /[Recommendations:

1. This Court is inundated with the Complaints related to the issue of transfer.
Consequently, this Court has an opportunity to took into the issues and examine the arguments
and objections filed by the Respondents in the past. This Court is seizing this opportunity to

delineate laws, guidelines and case laws relating to the issue of transfer of divyang employees.

2. First legislation which was enacted by the Parliament related to Persons with
Disabilities was Mental Health Act, 1987. The Act contained provisions related to guardianship
of Persons with Intellectual Disabilities. It fell short of addressing issue of discrimination with
Persons with Disabilities. Thereafter in 1995. Parliament enacted The Persons with Disabilities
(Equal Opportunities, Protection of Rights and Full Participation) Act, 1995. The 1995 Act was
enacted to fulfill obligations which arose out of International Instrument. In 1992 Economic and
Social Commission for Asia and Pacific Region adopted Proclamation on the Full and Effective
Participation and Equality of People with Disabilities. India was signatory to the Proclamation
and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995

Act were

a. to fix responsibility of the state towards protection of rights, provision of medical
care, education, training, employment and rehabilitation of Persons with

Disabilities,
b. To create barrier free environment for Persons with Disabilities,

¢.  To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons

3. Thereafter. in year 2006, United Nations General Assembly adopted UN Convention on
Rights of Persons with Disabilities (CRPD’). India was one of the first countries tc sign and
ratify the treaty. With ratification of the CRPD. it became obligation of the state to enact new law
in furtherance of the commitments under CRPD. In 2016, parliament enacted Rights of Persons

with Disabilities Act, 2016. Some of the objectives sought to be achieved by this new Act are —

a. Respect for inherent dignity, individual autonomy including freedom to make
one's own choices and independence of person; (h
N1
b, non-discrimination; ) ?&




C. full and effective participation and inclusion in society:

d. respect for difference and acceptance of persons with disabilities as part of
human diversity and humanity:

e, equality of opportunity;
f. accessibility;
g.  equality between men and women:

h.  respect for the evolving capacities of children with disabilities and respect for the

right of children with disabilities to preserve their identities.

4, Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, for instance, recruitment, nature of duties, work
environment, promotion, transfer etc.

5. Since in this order this Court is concerned with issue of transfer only, hence it is
important to list different types of issues and objections which are raised by the respondent from

time to time and further to mention related provisions and case laws on the point.

8. Issues related to transfer and posting to divyang employees may be divided into three
categories -

a. Posting of divyang employee at native place,
o} Exemption from routine transfer of divyang employee,
C. Posting of employee who serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a) ARTICLE 41 of INDIAN CONSTITUTION -~ The state shall make effective
provisions for securing the right to work, to education and to public assistance in cases

of unemployment, old age, sickness and disablement.

b) SECTION 20 (5) OF RPWD ACT. 2016 — Sub Section 5 of Section 20 provides
that the appropriate government may frame policies for posting and transfer of
employees with disability.

c) SECTION 20 (2) OF RPWD ACT. 2016 —~ Sub Section 2 of Section 20 lays down
that government establishment shall provide reasonable accommodation, appropriate

barrier free and conducive environment to divyang employees.

d)  O.M. No. 302/33/2/87 dated 15.02.1988 issued by Ministry of Finance - This
O.M. provides guidelines related to posting of Divyang employees at their native place
and exemption of such employees from routine transfer. This O.M. also provides that
employees should not even be transferred on promotion if vacancy exists in the same
branch or in the same town. Further, this O.M. provides that if it is not possible to
retain Divyang employee at his place of posting, due to administrative exigences, even
then he must be kept nearest to his original place and in any case he should lnot be

transferred at far off or remote place of posiing. (J'\




e)  O.M. No. 14017/41/90 dated 10.05.1990 issued by DoP&T - This O.M. provides
that employees belonging to Group C and D must be posted near to their native place.

f) O.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T - This O.M.
clarifies rule laid down in O.M. dated 10.05.1990. The said O.M. laid down that
Government employees belonging to Group C and Group D must be posted near to
their native place. O M. of year 2002 further extended this rule for employses belonging

to group A and B as well.

g) O.M. No. 36035/3/2013, dated 31.03.2014 issued by DoP&T - This O.M. lays
down certain guidelines for providing facilities to divyang'employees of government
establishments. Under heading 'H' of the O.M. two guidelines with respect to transfer
and posting of divyang employees are laid down. Firstly, it is laid down that divyang
employees may be exempted from rotational transfer and allowed to continue in the
same job where they would have achieved the desired performance. Secondly, the
O.M. provides that at the time of transfer/promotion, preference in place of posting may

be given to the Persons with Disabilities subject to the administrative constraints.

h)  O.M. No. 42011/3/2014. dated 06.06.2014 issued by DoP&T — This O.M. is
related to posting of government employees who is care giver of Divyang child.
Considering challenges which are faced by care giver of divyang child. this O.M.
provides that care giver of divyang child may be exempted from routine
transfer/rotational transfer.

i) O.M. No. 42011/3/2014, dated 08.10.2018 issued by DoP&T - This O.M.
extended the scope of O.M. dated 06.06.2014. This O.M. lays down that government
2mployee who serves as main care giver of dependant
daughter/son/parents/spouse/brother/sister may be exempted from exercise of routine

transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

8. it is noteworthy that even before Section 20(5) was conceptualised. DoP&T and other
departments of the government framed policies relating to exemption of divyang employees
from routine transfer and transfer at native place. As rightly laid down in DoP&T O.M. dated
31.03.2014, focus behind exempting from routine transfer or behind giving preference in transfer
and posting is to provide an environment to divyang employee in which he can achieve the
desired performance and where their services can be optimally utilised. Combined reading of all
the guidelines further makes it clear that government's approach on the issue of transfer is
progressive and forward looking. In 1990 DoP&T issued O.M. exempting Groub C and D
divyang employees from routine transfer This was extended to Group A and B divyang
employees in year 2002. Similarly. Ministry of Finance (MoF in short) created an exception for
divyang employees in year 1988, long before 2016 Act was enacted. MoF in O.M. dated
15.02.1988 went on to exempt divyang employees from routine transfer even in case of

promoetion of such employee.

9. Even in case of employee who serves as care giver of divyang dependant, approach is &

progressive. Till 2018, care giver of divyang dependent child was exempted from r'outine&f.



transfer. By DoP&T OM dated 08.10.2018, divyang dependent spouse/brother/sister/parents

were also added.

10. Objective behind exempting care giver must also be understood. DoP&T O.M. dated
06.06.2014, rightly lays down that rehabilitation of divyang dependant is indispensable process
which enables divyang person to reach and maintain physical, sensory, intellectual. psychiatric
and social functional levels. If care giver of such person would be subjected to routine periodic
transfer. it will have adverse impact on the rehabilitation process of divyang dependent. It is
certain that it is utmost duty of the government employee to serve with utmost dedication,
however. this fact does not take away his right o take care of his divyang dependent. Hence,

objective behind DoP&T guidelines is to strike balance between the two aspects.

OBJECTIONS AND ISSUES RAISED BY RESPONDENTS IN PREVIOUS SIMILAR
COMPLAINTS BEFORE THIS COURT AND_CASES BEFORE HONBLE HIGH COURTS,
CENTRAL ADMINISTRATIVE TRIBUNALS

11, ISSUE - Exempting divyang employee from transfer if Service Rules prescribe for
mandatory transfer.

12. A case was filed before Hon'ble Delhi High Court in which Respondent Bank submitted
that divyang employee cannot be exempted from routine transfer at remote rural branch
because as per Service Rules for promotion every employee has to serve for fixed period at
rural branch. ANJU MEHRA v. CANARA BANK. W.P. (C ) 7927/2020. judgment dated

13. Court did not accept the contentions forwarded by the Respondent Bank and held that
divyang employee must be exempted from routine transfer and posting at rural location. Court
relied upon DoP&T O.M. dated 31.03.2014 and neld that divyang employee must be exempted
from routine transfer. Court also refied upon O.M. No. 69/2018 dated 13.12.2018 issued by
Canara Bank, whereby divyang employees with disability percentage of 65% or above are

exempted from mandatory service at rural location.

14, ISSUE - Since, transfer is an incidence of service should employee follow transfer
Orders without exception?

158, This issue is often raised by the Respondents Hon'ble Delhi High Court answered this
issue in ANJU MEHRA v. CANARA BANK; W.P_(C ) 7927/2020. judgment dated 05.11.2020.
Court held that this principle is not applicable in cases pertaining to transfer of divyang
employees. Court held that when employee is agitating his rights under RPwD Act, 2016 or

PwD Act. 1995, principles of general nature are not applicable in such cases because both Acts

are enacted in furtherance of international commitments and to ensure equal treatment to
Persons with Disabilities.

16. ISSUE - Can an employee be exempted if he was intimated about transferable nature of
the job at the stage of joining?

17. Respondents often submit that the employee was intimated at the time of initial

recruitment about transferable nature of the job hence. he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hon'ble Supreme Court. Hon'ble .
Court in UNION OF INDIA v. S.L. ABBAS (AIR 1993 SC 2444) and in B.VARDHA RAO v. !

i
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STATE OF KARNATAKA (AIR 1989 SC 1955) heid that transfer is incidence of service and }\5'\3




Courts must not interfere in transfer issues unless such transfer is vitiated by mala fides or is
made in violation of transfer policy.

18. The contention has been rejected by various High Courts. Hon'ble High Court of Madhya
Pradesh in SUDHANSHU TRIPATHI v. BANK OF INDIA; W.P. No. 148/2017: judgment dated
27.04.2018, hon'ble High Court of Delhi in V.K. BHASIN v. STATE BANK OF PATIALA; LPA
No. 74/2005. judgment dated 03.08.2005 and Hon’ble Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION: OA No
2233/2017, Order dated 08.02.2018 held that law laid down in S.L. ABBAS and B. VARDHA

RAQ is not applicable in the cases related to transfer of Divyang employees. Courts held that

transfer policies framed by various government establishments are framed to cover normal
circumstances. When divyang employee is challenging his transfer under RPwD Act, 2016 or
PwD Act 1995 or various guidelines which are passed from time to time. such challenge is
under special statutes which are enacted in furtherance of international commitments. Further.
Courts also laid down that when transfer policy is silent on some issue, then government
establishment is bound to follow statutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not challenged under transfer policy, government
establishment is bound to consider the exclusive/special circumstances prevailing at the time of

effecting the transfer of the government employee.

19. in V.K. BHASIN judgment, Delhi High Court also held that through in transfer matters
Court does not sit as Court of appeal. but Court cannot also lose sight of special legislation.
rules and O.Ms. enacted for Divyangjan hecause objective of these provisions and O.Ms. is to

fulfil the international commitments and give equal treatment to Persons with Divyangjan.

20. ISSUE - Various O.Ms. related to transfer & posting of divyang employees are of

recommending nature and are not binding on the government establishments.

21 Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case. while relying
upon the judgments of Hon'ble Supreme Court in judgments of Hon'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD: (2009) held

that when executive instructions confer special privileges with respect to special circumstances,

such guidelines will have to be adhered to and followed by the government establishment as a
model employer. Needless to say that all these guidelines are also framed in furtherance of

Article 41 of Indian Constitution

22. ISSUE - In case if employee who is care giver of divyang dependent is transferred at
any place which has good medical facilities, whether exemption guidelines would not be

applicable?

23. O.Ms. dated 06.06.2014 and dated 08.10.2018 and hon’ble CAT Order in PRADEEP
KUMAR SRIVASTAVA provide guiding principles on this issue. In this judgment tribunal

analysed O.M. dated 06.06.2014 and distinguished between ‘medical facilities’ and "support
system’. In O.M. dated 06.06.2014 and 08.10.2018 availability of medical facilities is not the

criterion for determining issue of exemption of transfer. As per the two O.Ms. criterion or point of

indispensable process which help divyang to maintain physical, psychological and social levels.
Support system does not only mean availability of doctors and medicines, O.M. dated

06.06.2014 provides meaning of ‘support system’ as a system which comprises of preferred

g
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focus is ‘rehabititation process' of the divyang child. Support system and rehabilitation are ‘i,
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linguistic zones. school/academic levels. administration neighbours. tutors, special educators,
friends and medical facilities. It is certain from the piain reading of the O.M. that medical
facilities are just one component of ‘support systen1. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless to say that when care giver would be subjected to exercise of routine
transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for

exemption from routine transfer.

24, It s also to be noted that O.M. dated 06.06.2014 has now been replaced by O.M. dated
08 10.2018. however. O.M. of 06.06.2014 is still relevant to understand the reason for
exempting care giver from routine transfer. Moreover. in 08.10.2018 O.M. criterion for
exemption has been kept the same. i.e. rehabilitation. change is only made in persons who can

be considered as ‘dependant’.

25. Other provisions which are helpful in understanding the intent of Rights of Persons with
Disabilities Act, 2016 are -

4. Women and children with disabilities.—(1) The appropriate Government and the
local authorities shall take measures to ensure that the women and children with disabilities
enjoy their rights equally with others. (2) The appropriate Government and local authorities
shall ensure that all children with disabilities shall have right on an equal basis to freely express
their views on all matters affecting them and provide them appropriate support keeping in
view their age and disability.”

16. Duty of educational institutions —The appropriate Government and the local
authorities shall endeavour that all educational institutions funded or recognized by them
provide inclusive education to the children with disabilities

24. Social security—(1) The appropriate Government shall within the limit of its
economic capacity and development formulate necessary schemes and programmes to
safeguard and promote the right of persons with disabilities for adequate standard of living to
enable them to live independently or in the community: Provided that the quantum of assistance
to the persons with disabilities under such schemes and programmes shall be at least twenty-
five percent higher than the similar schemes applicable to others.

27. Rehabilitation.—(1) The appropriate Government and the local authorities shall
within their economic capacity and development, undertake or cause to be undertaken services
and programmes of rehabilitation, particularly in the areas of health, education and employment

for all persons with disabilities.

38. Special provisions for persons with disabilities with high support.—(1) Any
person with benchmark disability, who considers himself to be in need of high support, or any
person or organisation on his or her behalf. may apply to an authority, to be notified by the
appropriate Government, requesting to provide high support.

2(d) - “care-giver” means any person including parents and other family Members who

with or without payment provides care, support or assistance to a person with disability.

28. Intention of RPwD Act, 2016 is reflected in above mentioned provisions of the Act.
These provisions makes it clear that legislature intended to provide supporting environment in

terms of heaith. education, social and psychological support. Hence, O.M. dated 08.10.2018,




which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2016 and hence these guidelines are

binding on the government establishments.

SOME OTHER CASE LAWS ON THE ISSUE OF TRANSFER OF DIVYANG EMPLOYEE

27. Indian Overseas Bank v. The Chief Commissioner for Persons with Disabilities: Civil
Writ Petition No, 14118/2014; judgment of Hon'ble High Court of Rajasthan. dated 24.04.2017 —

In this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoted

and posted to Mumbai. He approached Chief Commissioner for Persons with Disabilities
((CCPD' in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 recommended for
retention of the employee in Jaipur. Bank failed to implement the Order of CCPD. Employee
approached Hon'ble High Court for implementation of CCPD Order. Bank challenged CCPD
Order and opposed the petition and contended that promotion policy provides for transfer on
promotion of the employees Court rejected the bank’s contention and held that grievance of
divyang employees must be considered with compassion, understanding and expediency.

Hon'ble Court held that the employee must be retained in Jaipur branch even after promotion.

28. Samrendra Kumar Singh v. State Bank of India; Writ Petition No. 5695/2013: judgment

dated 17.01.2014 - In this case Petitioner. a divyang employee of the Respondent bank, was

posted in Ranchi. Thereafter, he was premoted and was posted in Daltonganj Jharkhand.
Petitioner approached hon'ble High Court for quashing of transfer orders and retention in
Ranchi. Respondent bank relied upon its transfer policy and contended that at the time of
promotion employees are transferred. ‘Further it was contended that O.Ms. issued by various
ministries and departments are of directory nature and are not binding. Hon'ble High Court
rejected Respondent bank’'s contentions and relied upon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms dated 10.05.1990 and 13.03.2002. Hon'ble Court quashed

transfer Orders issued by the Respondent bank and directed for employee’s retention in Ranchi.

PRESENT CASE

29. Complaint is filed by the employee of the Respondent establishment who is presently
posted at Ahmedabad and seeks Inter Commissionerate Transfer to Jaipur Zone where native
place of the Respondent is situated. Respondent has submitted that the Complainants cannot
be transferred to Jaipur Zone because in Respondent establishment Inter Commissionerate
Transfer is banned. Native place of the Complainants is situated in zone of different cadre
controlling authority. Transfer of Complainants will amount to Inter Commissionerate Transfer
(ICT).

30. Respondent further stated that In Group ‘B  and "C'". ICT was taking place on the basis
of board circular dated 27.10.2011. Above circular derived its force from Special Provisions of
Recruitment Rules of Inspectors CBIC 2002. In year 2016 these Recruitment Rules were
amended and thereafter notified. In 2016 Recruitment Rules special provision under which ICT

was taking place got omitted

31. Under 2016 Recruitment Rules. new circular was issued on 20th September 2018. This l

circular expressly banned ICT and also laic down that all employees who got transferred under ( (

ICT from year 2011 till 2018, will be considered on loan till 31st March 2019 and thereafter they
shall be relieved to their parent zones.
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32. Respondent also contends that DoPT O Ms. which provide for PwD employees'

transfer to their native place are not mandatory in nature. These O.Ms. do not impose binding

obligations

33. it is noteworthy to mention that recently Hon'ble Supreme Court decided an identical
case of transfer in case titled as SK NAUSAD RAHMAN & ORS. v. UNION OF INDIA, Civil
Appeal No. 1243 of 2022 {judgment dated 10.03.2022). In that case, hon'ble Supreme Court
decided the validity of Order which banned the ICT. Hon'ble Court held that though Order which

banned Inter Commissionerate Transfer is valid and constitutional, Union of India must revisit its

policy and exception must be created in favour of a) posting of spouses, b) divyangjan and c)
compassionate transfers. Court has held -

"Hence while we uphold the judgment of the Division Bench of the Kerala High Court,
we leave it open to the respondents to revisit the policy to accommodate posting of
spouses. the needs of the disabled and compassionate grounds. Such an exercise has
to he lefl within the domain of the executive. ensuring in the process that constitutional
values which underlie Articles 14, 15 and 16 and Article 21 of the Constitution are duly
protected.”

34. Case of the Complainant squarely faills under O.M. No. 14017/16/2002 dated
13.03.2002 issued by DoP&T. O.M. lays down that divyang employees may be posted near to
their native place. The same guideline was reiterated in O.M. No. 36035/3/2013, dated
31.03.2014 issued by DoP&T. In this O.M. it is provided that at the time of transfer/posting
divyang employee may be given preference in transfer/posting. Objective of these guidelines is
to provide an environment to divyang employee where they can perform and achieve desired
resuits.

35. This Court concludes that though the Respondent is not bound by the DoPT guidelines
delineated above, It can very well take clue from these O.Ms. to modify their policy and create

exceptions for divyangjan, as also recommended by the Hon'ble Supreme Court.

36. This Court recommends that the Respondent shall create exceptions for divyangjan in
its policy and shall transfer the Complainant Jaipur Zone. where native place of the Complainant

is situated.

37. Respondent is directed to submit the Compliance Report of this Order within
3 months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed that
the Respondent has not complied with the Order and the issue will be reported to the

Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

38. This case is disposed off. ) /&/
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{(Upma Srivastava)
I Commissioner for
Pérsons with Disabilities

Dated: 29.04.2022







4. The above reply was forwarded to the complainant on 29.08.2022 for submission of

his comments/rejoinder but till date no response has been received.

Observation/Recommendations:

5. In view of the above, as the complainant’s complaint has been redressed, no further
intervention is required in the matter.
6.  The Case s disposed off. ey \/q’/éf;b\/*e'
(Upma Srivastava)
Chief Commissioner for

Persons with Disabilities
Dated: 23.11.2022
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Observation/Recommendations:

4.  The Complainant submits that from 01.06.2020 till 19.09.2020 he was posted in
Sikkim. Due to lockdown, he could not attend the office. For this period, he was marked

absent and salary amounting to Rs. 1.5 lakhs were deducted.

5. During online hearing respondent submitted that while calculating the dues some
error occurred. Thereafter, complainant's unit was asked to rectify the error and hence
payment of 1, 57,028 have been made in favour of the complainant. Complainant submitted
that special duties allowance has not been paid to him. This court recommends that the
respondent shall compute and make payment of special duties allowance as per applicable

(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities

rules.

6. The Case is disposed off.

Dated: 23.11.2022
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intimated vide application dated 19.07.2022 that she has been selected in the admission
process of part time Ph. D. In BBAU for session 2022-23 and requested for another NOC for
pursing part time Ph.D. The requested NOC was again provided to her promptly after
approval from Competent Authority on 21.07.2022. She again vide her application dated
26.07.2022, asked the office to provide another NOC to her for admission in BBAU for the
said course. However, this time the applicant sought such NOC for pursuing Ph.D. on

regular i.e. full time basis.

4. Since third time she sought permission to pursue a study course on full time basis
which require absence from regular office hours for a long period of time, as such advice
was sought from DRDO HQs. After discussion and advice of HQrs, she was issued another
NOC/permission for pursuing higher studies i.e. Ph. D in her case on 16.08.2022.
Therefore, it can be seen from the above that there was no delay in providing either NOC or
permission to pursue higher studies in case of Ms. Poonam Lakra, Admin Assistant ‘B’ of
this Establishment and her complaint may be disposed off accordingly.

5. Acopy of the reply was forwarded to the complainant on 19.10.2022 for submission

of her comments but no response has been received.

Observation/Recommendations:

6. In view of the above, the reply filed by the respondent is satisfactory. No
discrimination on the ground of disability is made out in the present complaint. Hence, no

further intervention is required in the matter. p
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7.  The case is disposed off accordingly. DRIV
S (Upma Srivastava)
J Chief Commissioner for

Persons with Disabilities
Dated: 23.11.2022
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« Double transport allowance from initial joining time to today should be paid by the
KV, Muzaffarpur
e Dismissal order must be quashed with backwages and the complainant should be

reinstated in the service from the date of dismissal with back wages & all benefits.

2. The matter was taken up with the Respondent vide letter dated 28.06.2022 under
Section 75 of the RPwD Act, 2016.

3. Dy. Commissioner, KVS vide letter dated 19.08.2022 has submitted that the present
complaint may not be entertained as the applicant has raised certain service dispute viz
salary, transportation allowance etc in his complaint and the appropriate forum available to
the complainant is before the Hon'ble Central Administrative Tribunal, Patna Bench, Patna
as KVS is a notified body under section 14 of the Administrative Tribunals Act, 1985. He
further submitted that Shri Braj Bhushan Vibhuti was offered appointment to join KV, Bijapur
vide letter dated 28.01.2011 issued by Dy. Commissioner, KVS RO Bangalore with certain
terms and conditions laid down in the Offer of appointment. He joined KV Bijapur on
16.08.2011 to the Post of PGT (Hindi) Sri Vibhuti joined KV Tinsukia on 15.07.2015 after
getting transfer from KV Bijapur (Bangalore Region) to KV Tinsukia (Assam). A fact -
finding Committee was constituted due to discrepancies/variations in educational
qualification certificate, Date of Birth at KVS RO Tinsukia vide order dated 29.01.2016.
Further, Sri Brajbhushan Vibhuti joined KV Muzaffarpur, Bihar on transfer from KV Tinsukia
on 03.10.2017. The Disciplinary file was received to KVS RO Patna for further action from
KVS RO Tinsukia vide letter dated 14.08.2020. Thus the further action was carried out in
Patna Region. The Competent Authority after perusal of the records and after examining the
materials dismissed the complainant from service vide order dated 29.11.2021. This order
has not been assailed by filing any original application before the Hon'ble CAT, Patna
Bench.

4,  The respondent also submitted that as there are some doubts about Shri Braj
Bhushan Vibhuti's date of birth, educational qualification which was not chronological rather
conflicting and contradictory. Principal KV Bijapur sought clarification vide letter dated
14.02.2011 from his higher authority i.e. from Assistant Commissioner, KVS, RO,
Bangalore. The date of birth shown in different documents and the educational qualification
showing year of pass is as under:




Sl Documents DOB

1 PAN Card 21.01.1964
2 Election Identity Card 1969

3 Secondary Certificates 01.01.1983

And Sri Brij Bhushan Vibhuti has possessed Educational qualifications in the following

order:
Sl. | Name of Examination | Year of Passing
1 Graduation 2005
2 Secondary 2006
3 MA (Hindi) 2007
4 Intermediate 2009

5. Accordingly, a charge sheet was issued to complainant on 03.09.2020. An
opportunity was given to the complainant during the Departmental Enquiry. Being
Disciplinary Authority, the Dy. Commissioner, KVS, RO, Patna also gave personal hearing
before taking the final decision. Shri Braj Bhushan Vibhuti could not controvert the materials
adduced against him. The Appeal filed by Shri Braj Bhushan Vibhuti is under consideration
with the Appellate Authority i.e. KVS, HQ, New Delhi.

6. Complainant vide rejoinder dated 09.09.2022 reiterated his grievance and has inter-
alia submitted that dismissal should be abolished and he should be reinstated in service
from the date of dismissal with all backwages and all matter should be considered according
to law of KV for abolition of dismissal.

Observation/Recommendations:

7. After perusal of the complaint and reply this Court is inclined to note that no case of
discrimination on grounds of disability is made out by the complainant in the present
complaint. Intervention of this Court is not warranted. f’
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8. The case is disposed off.

(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities

Dated: 23.11.2022
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4, Under Secretary, DoP&T vide letter dated 29.08.2022 has submitted that Shri
Nishant Upadhyaya has been included in the Select List of Under Secretary for the year
2022 vide OM dated 21.07.2022 and his promotion as Under Secretary has been notified by
Ministry of Information & Broadcasting vide Notification dated 01.08.2022. The matter of
review of Select Lists of Under Secretaries for the years 2012 to 2022 is under
consideration in Department. All the eligible PwBD candidates, including Shri Nishant
Upadhyaya will be considered for their inclusion in USSLs 2021 and onwards by Review
DPC.

5. The above reply was forwarded to the complainant through e-mail on 29.09.2022 for
submission of his comments/rejoinder but till date no response has been received.

Observation/Recommendations:

8. In view of the above, it is observed that the complainant's complaint has been
redressed and his promotion order has been issued by the Ministry of Information and

Broadcasting vide Notification dated 01.08.2022. Hence, no further intervention is required

in the matter and the case is disposed off. ' .
| U~y

(UpmaSrivastava)
Chief Commissioner for
Persons with Disabilities

Dated: 23.11.2022






Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 06.09.2022. The following were present:

e Dr. Vinod Kumar Jain on behalf of complainant
e Adv. Harbir Singh on behalf of respondent

Observation/Recommendations:

5. Complainant submits that his Double Transport Allowance has been stopped w.e.f.
01.01.2020. He is regularly asked by the Respondent to get himself re-examined. He has
superannuated on 30.04.2022.

6. Respondent filed its reply and submits that the complainant applied on 24.01.2019
for Double Transport Allowance on the basis of disability certificate dated 26.08.2001.
Respondent sent a letter dated 01.10.2019 to DGHS for clarification regarding entitlement of
grant of Double Transport Allowance. DGHS replied that the given disability certificate is old
and therefore complainant's disability should be reassessed.

7. Thereafter, the complainant was sent to Safdarjung Hospital for reassessment of his
disability. Safdarjung Hospital issued a disability certificate dated 06.04.2021 declaring him
43% disabled. Respondent informed DGHS about latest reassessment report, however {ill
date no reply has been received from DGHS. Thereafter, considering the Ministry of
Finance OM dated 31.08.1978 respondent has decided to grant Double Transport
Allowance to the complainant with effect from date of latest disability certificate, i.e.
06.04.2021.

8. As submitted by the Complainant, his Double Transport Allowance was stopped
w.e.f. 01.01.2020. Now the respondent has granted Double Transport Allowance with effect
from 06.04.2021. Complainant applied for Double Transport Allowance on 24.01.2019. His
case was kept pending by the Respondent. The Respondent sought clarifications from
number of departments and finally issued Double Transport Allowance (DTA) w.e.f,
06.04.2021. Respondent failed to provide any effective reason for delaying the case of the
Complainant. Furthermore, if the Complainant was in continuation of DTA and it was




G o

stopped w.e.f. 01.01.2020 because disability certificate was old, Respondent could have
continued to allocate DTA fill receiving the contrary report relating to Complainant's

disability.

9. This Court recommends that the Respondent shall issue DTA in favour of the
Complainant w.e.f. 01.01.2020.

10.  The case is disposed off. \ 7L "
e case Is disposed 0 \[ a0 @\/\Q

(Upma SriVastava)
hief Commissioner for
Persons with Disabilities

Dated: 24.11.2022
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3. The matter was taken up with the Respondent vide letter dated 23.08.2022 under Section 75 of the
RPwD Act, 2016.

4, In response, Senior Manager, HRM Section, Circle Office, Canara Bank, Jharkhand, vide email
dated 27.09.2022, has submitted that Shri Dheeraj Kumar, Officer, has been working in various
branches/offices within Circle Office, Ranchi from 06.11.2016 till 27.05.2022 i.e. for more than 5 years.
While so working, he has never mentioned that his wife, the complainant herein and his mother are
physically challenged. He was transferred from CPH, Ranchi to J P Nagar Branch under Bengaluru
Circle, vide proceedings dated 13.05.2022, which is as per the transfer policy of the Bank and keeping in
view its administrative requirements. Being an Officer employee of the bank bound by the Canara Bank
Officers regulations, 1979, he was bound to report to the transfer place expeditiously in terms of the

transfer proceedings and work there until further orders. However, he failed to do so.

5. The respondent further submitted that considering the facts and circumstances of the case,
including the contents of the representation dated 30.07.2022 made by his wife Smt. Swati Sudha, the
competent authority of the Bank has favorably considered his request for retention at any of the
Branches/Offices within Ranchi Circle Office. Accordingly, in modification of the earlier transfer
proceedings dated 13.05.2022, he has now been transferred to Churi Branch under Ranchi Circle Office
vide proceedings dated 23.09.2022. As the grievance has been redressed he has requested this court to

treat the complaint as examined and close the matter.

6. The complainant filed the rejoinder through the emails dated 26.09.2022 and 28.09.2022. She has
submitted vide letter dated 26.09.2022 that the Respondent has sent the transfer order in respect of her
husband on his email on 24.09.2022 and posted him at place in Ranchi which is 70-80 Km away and it is
not possible to travel daily. She further vide letter dated 28.09.2022 has submitted that the Bank vide
letters dated 03.06.2022 and 22.06.2022 had stopped her husband's salary and also informed him about

disciplinary action. Her husband has not got salary from the last 04 months due to which they are facing
the financial hardship. '




7. Hearing: The case heard via Video Conferencing by Chief Commissioner for Persons with

Disabilities on 07.11.2022. The following were present:

i) Smt. Swati Sudha W/o Shri Dheeraj Kumar : Complainant
i) Shri Hitesh Goel, General Manager, Ranchi Circle Office,
Shri Manu Pandey, AGM, H.O., Bangalore : Respondent

Observations /Recommendations:

8. Complaint is filed on behalf of the employee of the Respondent establishment. Employee is not
Divyangjan but wife and mother of the employee are Divyangjan. Complainant submits that she is wife of
the employee and is Divyangjan (Locomotor — 45%) and employee’s mother is also Divyangjan (Visual

Impairment — 100%).

9. Earlier Complainant was posted in Ranchi and was residing along with his wife and mother. Later

in May 2022 the employee was transferred from Ranchi to Bangalore.

10.  Complainant prays to cancel the transfer of the employee because the employee is care taker of the
Complainant (wife) and his mother. Complainant further submits that she is employee of Jharkhand Bijli
Vitran Nigam Limited, which is establishment of Tharkhand government hence, she cannot move along

with her husband to Bangalore.

11. Respondent submits that Shri Dheeraj Kumar, Officer, has been working in various
branches/offices within Circle Office, Ranchi from 06.11.2016 Il 27.05.2022 i.e. for more than 5 years,
While so working, he has never mentioned that his wife, the complainant herein and his mother are
physically challenged. He was transferred from CPH, Ranchi to J P Nagar Branch under Bengaluru
Circle, vide proceedings dated 13.05.2022.

12.  Being an Officer employee of the bank bound by the Canara Bank Officers regulations, 1979, he
was bound to report to the transfer place expeditiously in terms of the transfer proceedings and work there

until further orders. However, he failed to do so.

13. The respondent further submits that considering the facts and circumstances of the case, including
the contents of the representation dated 30.07.2022 made by his wife Smt. Swati Sudha, the competent
authority of the Bank has favourably considered his request for retention at any of the Branches/Offices
within Ranchi Circle Office. Accordingly, in modification of the earlier transfer proceedings dated
13.05.2022, he has now been transferred to Churi Branch under Ranchi Circle Office vide proceedings
dated 23.09.2022. As the grievance has been redressed he has requested this court to treat the complaint

as examined and close the matter.

14.  The complainant filed the rejoinder and submits that the Respondent posted him at place in Ranchi
which is 70-80 Km away and it is not possible to travel daily. She further submits that the Bank vide
letters dated 03.06.2022 and 22.06.2022 had stopped her husband's salary and also informed him about
disciplinary action, Her husband has not got salary from the last 04 months due to which they are facing
the financial hardship.

15. During online hearing Respondent submitted that by Order dated 23.09.2022, Shri Dheeraj Kumar
has been posted in branch situated in Ranchi circle. Further the Respondent informed that the

Complainant never joined in Bangalore office. Complainant also informed this Co@ythat salary of June,
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July, August and September 2022 was not credited in favour of Shri Dheeraj Kumar and he was put on
‘Loss of Pay’. Respondent also informed that new place of posting is only at distance of 40 K.Ms. away

from Ranchi city.

16.  This Court appreciates the fact that Respondent decided to post Shri Dheeraj Kumar at branch in
Ranchi circle. Further, on the issue of ‘loss of pay’ this Court recommends that the Respondent must
adopt compassionate view to consider the present Complaint because the situation of Shri Dheeraj Kumar
was such that he could not leave divyang dependants behind. Hence, the Respondent shall opt to either
cancel ‘loss of pay’ or adjust the ‘loss of pay’ against leaves of the Complainant. Further, this Court

recommends that the Respondent shall find avenues to post Shri Dheeraj Kumar to any branch situated

nearest to Ranchi. P
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17. The case is disposed off. ";";; By ( ’ - /{,_, .
; gal{ﬁ‘» oo ('Y'I ARECEN
/ e :
{ \ (Upma Srivastava)

{ Chief Commissioner for
« Persons with Disabilities

Dated: 25.11.2022



