


persons with Disabilities (PwD). As per Hars. Office circular dated 14.09.2018, the post of
Lower Division Clerk is identified as suitable post for VH (Blind), accordingly, Sh. Shivam
Sharma was promoted to Clerk w.e.f.21.06.2021 after completion of 3 years as per RR. He
further submitted that as the post of Assistant Audit Officers (AAO) and Auditor
was not identified suitable for VH (Blind) and (Low Vision) as per benchmark physical
requirements to perform the work in IA&AD as per Headquarter office (CAG) Circular
no. dated 14.09.2018, the application of Shri Shivam Sharma for appearing in the
Departmental Examination for Auditors held in February, 2020 was rejecfed.

4,  The respondent also submitted that they also had an internal meeting of their Expert
Committee for identification of the recommendations of the various Group B & C posts in
their Department. As per the recommendations of the Internal Expert Committee the post of
Auditor and AAO are identified for Deaf & Hard of Hearing and locomotor disability.

5. The respondent further submitted that as the post of Auditor and AAO are not
identified suitable for the disability of the complainant, the question of delay in

communication and subsequent appearing in the examination does not arise.

6.  The copy of the reply was forwarded to the complainant vide letter dated 08.08.2022

for submission of comments/rejoinder but till date no response has been received.

7.  Atfter considering the respondent’s reply dated 26.07.2022 and the complainant’s
complaint, it was decided to hold a personal hearing in the matter and therefore, the case

was listed for personal hearing on 22.09.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 22.09.2022. The following were present in the hearing:

e Shivam Sharma - Complainant & Adv. Shubham Jain
e Adv. S.S. Hooda along with Sri Ajay Kumar Kripashankar, Dy. Director (Admin.) on
behalf of respondent

Observation/Recommendations:

8. Complainant submits that he is presently posted as LDC in the post of DGA (Audit).
He submits that he applied for departmental examination for the post of Auditor and



Assistant Audit officer. Respondent rejected his application saying that the post of Auditor
and Assistant Audit Officer are not identified suitable for visually impaired and blind
categories of Divyangjan. Complainant submits that he was not even allowed to appear in
the examination. He claims that the post of LDC is identified suitable for the categories of
low vision and blindness and hence the post of Auditor as well as Assistance Audit Officer

stand automatically identified for blind and low vision categories.

9. Respondent has admitted all the claims made by the complainant. Complainant
further submits that the posts of Auditor and Assistant Audit Officer are not identified
suitable for low vision and blind categories of Divyangjan because nature of the work of
these two posts is mathematical and involves scrutinising accounts, purchase files etc.
Complainant further submits that this decision of not identifying these two posts suitable for -
low vision and blind category was taken after the recommendations of the internal meeting
of expert committee. On the basis of recommendations of internal expert committee these
two posts were identified suitable for deaf and hard of hearing and locomotor disability

category. Low vision and blind categories were excluded.

10. Documents submitted by both the parties were perused. Respondent has not
submitted any documents to support its claims that exclusion of divyangjan of blind and ‘low
vision' category is just and fair. Respondent submits that the posts of ‘Auditor’ and
‘Assistant Audit Officer’ are not identified for divyangjan of ‘blind’ and ‘low vision’ categories
because the nature of work associated with these jobs is mathematical and involves
scrutinization of accounts etc. During online hearing Respondent also informed this Court
that ‘Auditor’ is Group C post and ‘Assistant Audit Officer’ is Group B post.

11.  Department of Empowerment of Persons with Disabilities issued list of posts
identified suitable for various categories of divyangjan on 04.01.2021. The same was also
perused. The list does not contain posts named ‘Auditor’ or ‘Assistant Audit Officer’.
However, the list contains another Group B post named ‘Audit Officer’. The post is identified
suitable for ‘Low Vision' category. Description of ‘nature of work’ performed by the post of
‘Audit Officer’ contains -

“examine account book sand records of business establishments, private
institutions, Government or Quasi Government offices for accuracy and




completeness of book keeping records and financial statement. Check items
of entries in Day Book or journal for correct recording Scrutinize bills,
vouchers and relevant entries in cash books. Verify ledger entries against
receipts for cash payment. Check totals for proper observance of accounting
procedure and ensure that all revenue and Expenditure and disbursements
are properly authorized, vouched and correctly classified. Report to
appropriate authority irregularities in accounts and cases of improper use of
Govt. Money, improper expenditure etc.”

12.  Similarly, another Group C post by the name of ‘Auditor-II’ is identified suitable for
divyangjan with ‘Blind’ and ‘Low Vision’ categories. Description of ‘nature of work’ performed

by the post of ‘Auditor-II' contains —
“Auditing the expenditure & other documents of the company”.

13.  From the nature of work as described in the list it is clear that the nature of work of
‘Audit Officer’ and ‘Auditor-II’ is also mathematical and involves scrutinization of accounts.
As per the submissions of the Respondent, nature of work of ‘Assistant Audit Officer’ (Group
B) and ‘Auditor’ (Group C) is also mathematical and involves scrutinization of accounts.
Further, the Respondent has also not produced any evidence to prove that the decision to
exclude the two categories of divyangjan was taken on the basis of report of any committee

of experts.

14.  Further, the attention of the Respondent is also attracted to Para 3 of DoPT O.M. No.
36035/02/2017 dated 15.01.2018. As per the para if any ministry or department thinks it
necessary to exempt divyangjan from provisions of reservation for divyangjan, such
ministry/department shall make proposal justifying the necessity to exempt the divyangjan
and shall forward the proposal to Department for Empowerment of Persons with Disabilities.
The final decision to exempt divyangjan shall be taken by the Department of Empowerment
of Persons with Disabilities after consultation with O/o Chief Commissioner for Persons with
Disabilities. Respondent has failed to produce any evidence to prove that the any such
proposal was forwarded to DEPwD for obtaining exemption.

15.  Hence, this Court concludes that the Respondent's decision to exclude divyangjan
with ‘blind’ category and ‘Low Vision’ category is bereft of logic, reason and legality.
Respondent’s decision to exclude divyangjan with ‘Blind’ and ‘Low Vision’ category violates
Section 3 and Section 20 of Rights of Persons with Disabilities Act, 2016 and also violates
Article 14, Article 16 and Article 21 of Indian Constitution.
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16.  This Court recommends that the Respondent shall not exclude the Complainant and
other divyangjan of ‘Blind’ and ‘Low Vision’ categories from appearing in the examination
conducted for the appointment to the post of ‘Auditor’ and ‘Assistant Audit Officer’.

17.  Thecases disposed off. ’ /I;wp

(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities

Dated: 02.11.2022






2.

To pass necessary order(s) and or directive(s) to the respondent no. 1 to 3 u/s
section 92 of the RPwD Act, 2016 having been committed an offence of atrocity by

the respondent no. 1 to 3 under Section 92 (a) of the Act for maximum punishment

To pass necessary order(s) and or directive(s) to the respondent no. 1 to 3 u/s 89

and 90 of the RPWD'Act, 2016 for maximum punishment

To pass necessary order(s) and or directive(s) to the respondents to the
management of respondent no. 4 to forthwith initiate suitable disciplinary
proceedings against respondent no. 1 to 3.

To pass any other necessary order(s) and or directive(s) as deem fit and proper in

the circumstances of the case.

The matter was taken up with the Respondent vide letter dated 06.07.2022 under

Section 75 of the RPwD Act, 2016

3.

Respondent vide letter dated 02.08.2022 inter-alia submitted that the status of three

issues raised by Mrs. Akanksha Mitali is mentioned below:;

a)

Expediting the process of procurement of a suitable desktop
Status: Desk Top Computer having the size of 23.8 inch has been provided to Ms.
Akanksha Mitali on 07.062022 as per her request.

Other low vision adaptable screen and magnifiers

Status: The said equipment are marketed in India by one vendor. Hence, it is
qualified case of PAC procurement. Necessary approvals/sanctions have been
obtained immediately after following laid down procedure. The user/complainant and
the Medical Section confirmed the suitability of both the items on 17.06.2022. RFQ'S
have been sent to respective vendor on 07.07.2022 with tender bid opening date
28.07.2022. In the meantime RFQ copes have been received from vendors via e-
mail 19.07.2022. Subsequently, after CS vetting process, Technical comments etc.
Purchase orders have been placed on 20.07.2022 with Bid validity by 27.09.2022.

A closed room/cabin/des arrangement so that the sensitivity towards light may
decrease. '

Status: The Estate Section had allotted her a separate room on 21.06.2022 and now,
the room aliotted to her is shared with her contrglling officer.
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4. The respondent further submitted that the allegation made by the complainant is not
in farness but to tamish the image of the senior officers. He has requested that the
complaint may be closed as the allegation made by the complainant are baseless and not
as per record and devoid of any merit.

5. Complainant vide rejoinder dated 25.08.2022 has requested to direct the respondent
to make the existing office building PwD friendly and take action against the respondent.

6. After considering the respondent’s reply dated 02.08.2022 and the complainant's
rejoinder dated 25.08.2022, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 27.09.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 27.09.2022. The following were present in the hearing:

¢ Ms. Akanksha Mitali — Complainant
¢ Shri Arun Chandra Arya, DGM (Support Manager), Shri G.B.Kishore, CGM & Shri
R.S. Rama Rao, GM (HR) on behalf of respondent

Observation/Recommendations:

1. Complaint is filed against the Respondent establishment and three other employees
of the Respondent establishment. Complainant submits that she is Divyangjan with Visual
Impairment. Her disability is such that she has sensitivity towards light. Complainant
requested the Respondent to allot a suitable work space/cabin in which the light exposure is
the least. Complainant further requested for a large screen desktop. Complainant further
submits that the Respondents have installed large screen desktops for themselves however
she has not been allotted the same. After her repeated requests she was allotted a cabin in

which there is high exposure of light which will deteriorate her situation.

8. Respondent denies the allegations against the three employees because
Respondent submits that there is no personal interaction between the employees and the
Complainant. Respondent further submits that the office of the Respondént establishment is
on rent and there is space crunch in the office. As per the established procedure junior level
officers are allotted cluster space and senior officers are allotted separate cabins. Due to




space crunch some senior level officers are also sharing office space with the junior officers.
Further the Respondent submitted that the Complainant forwarded request for allotment on
20.05.2022. Thereafter, on 30.05.2022 she was allotted a cabin after considering the
Complainant's disability and problems faced by her. However, the Complainant was not
satisfied with the space allotted to her. Thereafter, she was allotted another cabin which
was allotted to her exclusively. On the issue of large screen desktop, the Respondent
submits that steps to allot her large screen desktop were initiated as soon as 2020, however
due to covid and other reasons delay was caused. Finally, on 07.06.2022 the Complainant
was given 24-inch display desktop. Complainant has expressed her satisfaction on this
point

9. During online hearing complainant submitted that she has been allotted office of her
choice. She has been given a personal computer but it is not compatible for the use of the
complainant. Respondent submitted that it is trying to resolve all the issues raised by the
complainant. On 10t August 2022 disabled friendly software has also been given to the
complainant. Complainant made demand of 27 inch screen desktop. After receiving the
request order for the same has been placed and it is expected that the same will be
received by the end of 2 weeks. Complainant also asked for magnifier, which has been
purchased and given to the complainant, '

10.  This court concludes that intent to harass Divyangjan does not appear from the facts
and circumstances submitted by the parties. Respondent resolved problems faced by the
complainant except the one related to desktop, which is also expected to be resolved soon.
However, this court recommends that for maintaining good relationship and friendly
environment in the office, respondent shall conduct meeting with all divyang employees
workings in the respondent establishment so that the employees can discuss the problems
and other solutions with the concerned officers of the respondent establishment. Further,

this court recommends that respondent's issue related to desktop shall be resolved by the

(Upma Srivastava)

Chief Commissioner for
Persons with Disabilities

respondent within 2 weeks of receiving the copy of these recommendations.

Dated: 02.11.2022






Case No.13103/1092/2022
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2. Submissions made by the Respondent:

2.1 The Branch Manager, Indian Bank, Aish Bagh Branch, Lucknow filed their
reply vide affidavit dated 05.03.2022 and confirmed that the complainant is
maintaining a Saving Bank Account No.20840268644 in the bank.

2.2 The Bank informed about PMSBY that the scheme is for creating a universal
social security system for targeting poor and under-privileged people. The period of
coverage of the scheme is for one vear renewable from vear to year up to the age of
70 years. Under the said Scheme, Insurance facility is offered for accidental death
and disability. which covers for death or disability on account of an accident. The
scheme is to be offered/administered through Public Sector General Insurance
Companies (PSGICs) and other General Insurance companies willing to offer the
product on similar terms with necessary approvals and tie up with Banks for this
purpose. The petitioner/complainant is enrolled under the said scheme with the
Universal Sompo General Insurance Company (USGIC) through Aish Bagh,
Lucknow Branch of the respondent bank. The role ot the respondent bank is only as
a facilitator/intermediary between the petitioner and the Insurance Company
USGIC. As per the scheme, the insurer has to submit his claim application to the
insurance company through the bank for scttlement of benefits for which he was
insured.

2.3 In the instant matter, the Bank has submitted the claim application along with
all necessary documents as received from the petitioner, to the concerned I[nsurance
Company, USGIC. It is the responsibility of the concerned Insurance Company to
process the documents submitted by the claimant and settlement of the claim
accordingly. The Bank has no role in processing of documents submitted by the
claimant.

2.4  While filing the petition, the petitioner/complainant has not chosen to implead
the Insurance Company USGIC as a party to the case, who is a necessary party and
non-joinder of necessary party tantamount to mis-joinder of parties/non-joinder party
and the petition is bad for non-joinder of party and accordingly. the same is liable to
be dismissed as the petitioner/complainant is well awate of the fact.
2.5 Further, the Claim No.CL21280868 submitted by the petitioner and
forwarded by the respondent bank to USGIC who have rejected the claim of the
petitioner on the ground of following reasons:
(1) PPRG (Post-Polio Residual Paralysis) is the cause of disability of the left leg
of the plaintiff as per the disability certificate.
(i1) As per the discharge card issued by Balrampur Hospital. the cause of
disability is due to complications arising out of PPRP and any previous
surgery on the plaintiff.
(iti)  Presently, as per the discharge summary issued by King George
Hospital, the patient has been “operated for fracture proximal tibia left with
ipsilateral old fracture of patella™.

(Page 2 of 4)
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(iv)  As per the OPD advisory dated 02.10.2017 issued by King George
Medical University, Lucknow, the plaintiff had walked himself with the help
of walker.

2.6 The Respondent Bank prayed to dismissed the complaint against the
Respondent Bank as —

(i) the Respondent Bank had acted as facilitator/intermediary only
between the petitioner and the Insurance Company USGIC and the
Respondent Bank has no role; and

(i)  not maintainable for non-joinder of necessary party in limini.
3. Submissions made in Rejoinder:

The complainant filed his rejoinder on affidavit dated 11.04.2022 and
reiterated his complaint. However, he added that his :laim cannot be denied on the
basis of PPRG being the cause of his disability.

4. Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 14.09.2022. The following persons were present during
the hearing:
(1)  Shri Ajendra Singh Ghura, Complainant in person
(2)  Ms. B. Geetha, Chief Managar; Shri Ravi Singh, Branch Manager: and
Shri Anurag Srivastava, Advocate; [or Respondent No. 1

(3)  Ms. Nidhi Singh. Advocate for the Respondent No.2

5. Observation/Recommendations:

5.1 Complainant submits that on 04.09.2017 he met an accident because of which
his left leg got fracturé and he reacquired disability. He submits that he claimed for
insurance money under Pradhan Mantri Suraksha BimaYojna (‘PMSIY’ for
short). Iis application was rejected. He submits that he enquired in the bank
multiple times but no suitable response was given to him.

5.2 Respondent No. | submits that the Complainant enrolled under the said
scheme. The insurance company in which the Complainant enrolled is ‘Universal
SOMPO General Insurance Company’. Complainant is maintaining an account with
the respondent bank, However, the respondent bank has no role to play. it is only a
facilitator/ intermediary between the complainant and the insurance company. As per
scheme the complainant has submitted his claim through the bank. After. receiving
the claim application from the complainant. the respondent bank has forwarded it to
the insurance company. The insurance company rejected the claim of the
complainant on the ground that cause of complainant’s disability is ‘post polio
residual paralyses’ and not the accident. As per scheme claim is given only in case of
death or disability caused because of an accident.

(Page 3 of 4)




Case No.13103/1092/2022

afen

5.3 Thereafter, the hearing was conducted and Universal SOMPO General
Insurance Company was impleaded as party (Respondent No. 2) in the case.

5.4 Respondent No. 2 also filed its reply whereby the Respondent has admitted
that the Complainant purchased insurance policy under Pradhan Mantri Suraksha
Beema Yojana (PMSBY).Further, Respondent No. 2 also admitted facts regarding
the Complainant’s accident. Furthermore. the Respondent submits that the requisite
documents, for instance the discharge summary issued by the hospital, was submitted
by the Complainant and the claim was made by the Complainant under PMSBY.
Respondent No. 2 submits that the Complainant cannot be given insurance claim
because the Complainant was disabled even before meeting the accident. The
insurance scheme the Complainant has purchased, i.e. PMSBY, only provides claims
in case of death or disability which is caused in resuit of an accident. In case of the
Complainant, the disability existed even before the accident took place. As per the
documents submitted by the Complainant, it is evident that the disability was not the
caused in result of the accident met by the Complainant, hence. the Complainant
cannot be issued insurance claim. The position has also been informed to the
Complainant.

5.5 During online hearing the Respondent No.2 mostly reiterated its submissions
made in its written reply and submitted that as per PMSBY insurance claim can only
be given in case of total disablement. In his complaint the complainant himself
admitted that even after he met an accident he continued to work along with his
brother. Hence. his disability cannot be considered as total disablement. During
online hearing complainant submitted that his main grievance is that neither the bank
nor the insurance company explained properly the terms and continuous relating to
the insurance policy at the time he was subscribing the policy. Furthermore, he was
forced to run from pillar to post to make his claim under insurance policy.

5.6 This Court cannot meddle with the examination made by the insurance
company until and unless discrimination on the ground of disability is proved. This
court is satisfied with the reply of the respondent. However, this Court recommends
that the insurance company and the bank must always explain the terms and
conditions as well as the drawbacks and the benefit of the insurance policy to the
satisfaction of the Divyangjan before selling their policy to Divyangjan. Further, the
insurance company as well as the bank concerned must also explain such drawbacks
of the policy which are specifically connected with the fact of disability and may
cause hindrance in making claims later on.

5.7  Accordingly the case is disposed off.

- J;M\.ﬁé-
Dated: 02.11.2022 M A Jou

(Upma Srivastava)
Chief Commissioner
for Persons with Disabilities
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drives. The complainant, Shri Attar Singh had challenged his removal with other
before the Hon’ble High Court of Delhi in W.P.(C) No:2877/2022 titled as Raju Shahu
& Ors. Vs NDMC, but Hon’ble High Court had not granted relief to them ‘as of now
and the matter is pending for adjudication. Hence, it is not possible for NDMC to
consider the request of the applicant, even temporarily, as the appropriate authority is
the TVC (Trade Vending Committee), which will be constituted as and when survey is
completed by the present TVC under the Scheme 2019. At this stage, the request of
applicant for vending permission would be placed before the competent/Permanent
TVC as and when it is duly constituted once the survey process is completed by the
present TVC in accordance with the Street Vendor Scheme 2019.

3.  Submissions made in Rejoinder:
No rejoinder was received from the complainant to the reply filed by NDMC.
4. Observations & Recommendations:

4.1 Since this matter is subjudice before the Hon’ble High Court of Delhi, no
further intervention is required in this-case.

4.2  Accordingly the case is closed.

Dated: 02.11.2022

(Upma Srivastava)
Chief Commissioner
for Persons with Disabilities






Case No.13279/1040/2022

(b) After applying and being eligible he was not provided the compensatory time, so
proper legal action must be taken against the NFL exam representative, NFL, HR
Officers and test conducting agency:

(¢) He really studied hard through day and night for the exam but due to their
mismanagement, he could not perform and score at his most in the exam. so he must
be provided employment in NFL according to his qualifications and they should
compensate him for their mistake; and

(d) Check the exam CCTV recordings and college exam centre CCTV footage for the
reference.

2. Submissions made by the Respondent:

2.1 The Respondent filed their reply dated 20.07.2022 and submitted thatShri Ajeet
Kumar Patel had applied for the post of Management Trainee (HR) in NFL, as well as
in RFCL. In his online application for the post of Management Trainee (IHR) at NFL
he had mentioned his category as OBC (NCL) and PwBD (OH), however. in the
online application for the post of Management Trainee (HR) in RFCL he had
mentioned his category as UR and PWBD (OH). In addition. it is also submitted that
one advertised post of Management Traince (HR), NFL was reserved for PwBD (HH)
and Shri Ajeet Kumar Patel belongs to PwBD (OH) category.

2.2 The respondent further submitted that the complaint was referred to the test
conducted agency for detailed information. The agency has informed that all PwBD
candidates, who had opted for the compensatory time in their online application form
which was mentioned on their Admit Card, were allowed compensatory time subject
to production of disability certificate at the time of examination. Since Shri Ajeet
Kumar Patel did not submit the disability certificate, he was not considered for
compensatory time for online examination for the post of Management Trainee (HR)
NFL on 18.12.2021.

3. Submissions made in Rejoinder:

The complainant filed his rejoinder dated 19.07.2022 and submitted that the
reply of the respondent is neither satisfactory nor acceptable.

4, Hearing: The case was heard via Video Conferencing by Commissioner for
Persons with Disabilities on 14.09.2022. The following persons were present during
the hearing:

(1)  Ajeet Kumar Patel. the complainant in Person

(2)  Shri S.K. Tyagi. Chief Manager. H.R. for the Respondent

S. Observations & Recommendations:

5.1 Complaint is related to not providing compensatory time during examination.
Complainant submits that the Respondent establishment issued notification advertising
the vacancies of ‘Management Traince’. In the application form Complainant
mentioned his category as PwBD. In the admit card issued to the Complainant, the
category was mentioned as PwBD and it was mentioned in the admit card that the
Complainant is allowed to avail compensatory time. However. on the day of
examination. i.e. 18.12.2021, he was not given compensatory time. When he objected.
the invigilator misbehaved with him and denied him to provide compensatory time
because he was not carrying his disability certificate.

(Page 2 of' 3)
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52 Respondent submitted that the examination was conducted through the
government agency which conducts online examination on behalf of the government
establishments. Respondent asked the examination conducting agency to submit its
report regarding the incident alleged. On the basis of the report, the Respondent
submits that the Complainant opted for compensatory time in the online application
form. The same was also mentioned on the admit card which was allotted. Respondent
further submits that the compensatory time was allowed subject to production of
disability certificate on the day of examination. Since the Complainant failed to
produce his disability certificate, hence compensatory time was denied to him.
Respondent further submits that it has checked the CCTV footage of the examination
and no incidence of misbechaving was noticed.

53 During online hearing this Court asked the respondent if the complainant was
informed that he had to produce disability certificate to avail compensatory time.
Respondent informed that no such information was given before the day of exam.
Respondent admitted the fact that the mistake has been committed by not allowing the
Complainant to avail compensatory time and promised that sufficient care shall be
taken in future so that no such instance happens again. Respondent further informed
that the complainant also participated in recruitment »xamination conducted by the
sister company of the respondent establishment, which was conducted on later date. In
that exam compensatory time was given to the complainant which was also availed of
by him. Further, the respondent informed that vacancies in the impugned exam were
reserved for Hard of Hearing category of Divyangjan and appointment has been made
against the reserved vacancy.

5.4 This Court will preclude from making interference in the present complaint
because the reserved vacancy has now been filled and intervention at this stage shall
cause injustice with the candidate who has been appointed. However. this court
recommends that the Respondent must ensure in future that no similar instance
happened ever again.

5.5 Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed
that the Respondent has not complied with the Order and the issue will be reported to
the Parliament in accordance with Section 78 of Rights of Persons with Disabilities

Act, 2016.
g\ ’
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(Upma Srivastava)
Chief Commissioner
“for Persons with Disabilities

5.6  Accordingly the case is disposed ofT.

Dated: 02.11.2022







o Refer him to any Medical Board or any other Hospitals which Bank may consider
appropriate to verify the genuineness.

» Credit all dues from the day he got certificate as per various circulars issued by the
Bank and Government of India.

3. The matter was taken up with the Respondent vide letter dated 10.06.2022 under
Section 75 of the RPwD Act, 2016.

4, In response, Chief Manager (L&D), State Bank of India vide letter dated 07.07.2022
has submitted that complainant, Shri. Tushar Singhal joined the services of the Bank as
Probationary Officer on 06.01.2020 in General Category. After completing his training at
various branches/offices like LHO Chennai, TNAU Branch Coimbatore, Coimbatore City
Branch, Commercial Branch Coimbatore he was confirmed in the service of the Bank on
09.01.2022. After confirmation, he was posted at Administrative Office, Coimbatore as
support officer. The complainant had applied for the post of Probationary Officer after
satisfying himself about the eligibility criteria for the post including the medical fitness

required for the candidates and submitted his application under General Category.

5. In the personal statement of the candidate dated 22.11.2019 submitted to the
Medical Officer at the time of his recruitment, Shri. Tushar Singhal had declared that he is
not suffering from any defects in hearing. In column 'G' of the declaration sheet to the
question "have you suffered from defect in hearing or eyesight? Give details the candidate
submitted as "No". He has not declared any history of the treatments undergone/undergoing
for hearing impairment in column 'J' of the declaration form. Considering the declaration
submitted by the candidate and the medical reports submitted, he has been selected for the
post of Probationary Officer.

6. The official had never declared his hearing impairment or disability o the Bank at the
time of his recruitment or after selection and joining the Bank. He further submitted that Shri
Tushar Singhal had submitted a representation dated 16.07.2021 requesting change of his
category from General to PwD under Right of Persons with Disability Act,2016. In the said



representation he had mentioned that he was having hearing loss of 50 dB at the time of
joining Bank which got aggravated after joining the Bank. Therefore, he requested for
change of his category to PwD and sought exemption from attending office as permitted to
the PwD employees in view of the restrictions imposed by the Govt during COVID. The
medical report dated 28.07.2021 of Kovai Medical Centre and Hospital Ltd, Coimbatore
shows that the officer is having hearing loss of 71.6 dB for right ear and 66.6 dB for left ear
and he has been advised to have hearing aid. Considering the medical report, the official
has been posted to SME section of the Administrative Office w.e.f 14.03.2022, where there

is no customer interaction required.

7. Further, the medical reports submitted by the official in his representation has been
referred to Bank's Medical Officer for verification and report. The Medical report dated
11.02.2022 of Bank's Medical Officer certify that, Shri Tushar Singhal was having moderate
to severe sensori-neutral hearing loss from -as early as 11.07.2015. Subsequent annual
reports mention further deterioration in the hearing loss. Hence, Bank's medical Officer had
certified that the employee was NOT MEDICALLY FIT under the general category at the
time of joining Bank.

8.  He alleged that official intentionally concealed the material information regarding his
hearing impairment at the time of making application to the Bank and submitted false
declaration regarding his medical fitness which tantamount to suppression of material fact
regarding his eligibility . The aforesaid act of the official render him ineligible for the post, and
he is also liable to be proceeded under the Service Rules.

9. It is relevant to state that the official has not acquired this disability during his service
in the Bank and he has intentionally concealed his disability to join Bank as Probationary
Officer. Had he declared his disability, his application would have been rejected as he was
ineligible for the post for PO.

10.  Complainant vide rejoinder dated 27.08.2022 reiterated his request and submitted
that the issue is not even regarding changing of his category main issue is harassment by

Managers due to his hearing disability.



11.  After considering the respondent's reply dated 07.07.2022 and the complainant’s
rejoinder dated 27.08.2022, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 27.09.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 27.09.2022. The following were present in the hearing:

o Shri Tushar Singhal - Complainant

e Shri Vijay Kumar, AGM (HR) on behalf of respondent
Observation/Recommendations:

12.  Complainant submits that he is employed as Assistant Manager in the Respondent
establishment. He submits that he was selected on the post of Probationary Officer under
Unreserved Category. At the time of selection his disability was less than 40%. Later his
disability increased to more than 40%. Thereafter the Complainant requested to change his
category from Unreserved to PwD. After repeated request he was sent for medical
examination, whereby the medical authorities certified that his disability is of more than

40%. However, the Respondent is not changing his category to PwD.

13.  Respondent submits that it was also found that as on the date of appointment, the
Complainant did not reveal the fact of his disability, had he revealed his fact of disability, he
would have become ineligible.

14, Both the Complainant as well as the Respondent agreed that the Complainant was
appointed against the unreserved post. At the time of the appointment the percentage of his
disability was less than 40%, however the percentage increased to more than 40% after the
Complainant was appointed. Respondent submits that the category was not changed
because the Complainant did not inform the Respondent about his disability at the time of
appointment. Under the light of these facts, this Court concludes that the submissions of the
Respondent are bereft of logic and reason. At the time of appointment Complainant's
disability percentage was less than 40% hence, he did not fall into the definition of ‘Person
with Benchmark Disability’, as defined in Section 2(r ) of Rights of Persons with Disabilities
Act, 2016. Hence, this Court does not find merit in the Respondent’s submission that the
Complainant failed to inform the Respondent about his disability.



15.  Case of the Complainant is covered by Section 20(4) of Rights of Persons with
Disabilities Act, 2016 which provides that employer cannot dispense with or reduce the rank
of the employee who has acquired disability during his service. The objective of the O.M. is
to provide protection to the employee from dispensation from service in case he is not able
to perform the job because of his disability. Further when the provision is read with Section
20(2) of Rights of Persons with Disabiliies Act, 2016, it becomes necessary for the
employer to provide conducive environment to employees with disabilities.

16.  If the Complainant has produced genuine Disability Certificate then the Respondent
is bound to change the category of the Complainant to ‘Person with Benchmark Disability’
and give all the benefits which are given to divyang employees in accordance with law. Not
doing so amounts to harassment of the divyang employee and denial of benefits for which
divyang employees are entitled.

17.  Another submission of the Respondent is that if the Complainant had informed the
disability status at the time of appointment, he would not have been appointed. This
submission is also bereft of any reason. At the time of appointment, the Complainant
underwent medical examination which he had passed in order to get selected. If the
Complainant was medically fit to perform the job he was appointed on, then the
Respondent’s submission at later stage holds no merit.

18.  This Court recommends that the Respondent shall change the category of the
Complainant to ‘Person with Benchmark Disability’. Respondent shall file compliance report
of this recommendation within 3 months of receiving the copy of this Recommendation
Order. In case the compliance report shall not be filed, it shall be presumed that the
Respondent is intentionally avoiding the implementation of this recommendation without any
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(Upma Srivastava)
Chief Commissioner for
ersons with Disabilities

reason and the issue shall also be reported to the Parliament.

Dated: 02.11.2022






3. In response, Assistant Commissioner (E-1), Navodaya Vidyalaya Samiti vide letter
dated 03.08.2022 has inter-alia submitted that Notifications for promotion through LDCE to
various Non-Teaching posts was issued on 27.01.2022 and later, DOPT vide its latest OM
dated 17.05.2022 had recently issued instructions for grant of reservation in promotion to
Persons with Benchmark Disabilities (PwBDs) in the posts and services of Central
Government. The LDCE (CBT) exam was already over on 11.05.2022 before present
instructions dated 17.05.2022 were issued by DOPT, which was forwarded by MoE to NVS, -
vide letter dated 30.05.2022. Presently, the result of CBT is under preparation by
recruitment agency and is expected to be ready soon. Hence, the relief sought by the
complainants to include reservation for PWBDs may not be tenable at this stage. He further
submitted that NVS by taking into account the instructions of DOPT OM dated 17.05.2022
has included the reservation of PwBDs as applicable, in promotion through LDE/LDCE for
various teaching posts, which was issued on 29.06.2022.

4. Acopy of the above reply was sent to the complainant on 17.08.2022 for submission
of his comments but till date no response has been received.

5. After considering the respondent’s reply dated 03.08.2022 and the complainant's
complaint, it was decided to hold a personal hearing in the matter and therefore, the case
was listed for personal hearing on 27.09.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 27.09.2022. The following were present in the hearing:

o Shri Rajesh Singh Jamaliya & Ors. - Complainant
e Shri Vikram Joshi, Dy. Commissioner (Pers.) along with Shri Kishan Gaur, Asst.

Commissioner on behalf of respondent

Observation/Recommendations:

6. Complainant submits that the Respondent issued vacancies for promotion to the
post of Senior Secretariat Assistant in Headquarter cadre and JNV cadre, to be filled by
Limited Departmental Competitive Examination. No reservation in promotion was extended.
Complainant submits that the examination was conducted on 11.05.2022 and result has not

been declared yet. Compl'ainant submits thét guidelines on the issue of reservation in
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promotion were issued on 17.05.2022. Since the result of the examination has not been
declared yet hence, the Respondent may decide to implement the same. Complainant
further submits that the posts of Headquarter cadre and JNV cadre are same but
examination syllabus and criterion were different.

7. Respondent submits that reservation in promotion was not extended because the
vacancies were calculated and advertisement was issued before the date of latest
guidelines on the point, i.e. 17.05.2022.

8. This is undisputed fact that the impugned notification was issued before the date on
which DoPT issued notification relating to reservation in promotion, i.e. 17.05.2022. Hence,
this Court is not inclined to conclude that the Respondent must implement the latest DoPT
O.M,, dated 17.05.2022, relating reservation in promotion. However, legal position which
existed before 17.05.2022 must be considered while deciding the present Complaint.

9. On the issue of reservation in promotion, it is indispensable to note that RPwD Act,
2016 is not the first legislation for rights of Persons with Disabilities. Persons with
Disabilities (Equal Opportunities and Protection of Rights and Full Participation) Act, 1995
by virtue of Section 32, provided for 3% reservation of posts. Hon’ble Supreme Court in of
RAJEEV KUMAR GUPTA & ORS. v. UNION OF INDIA reported in (2016) 13 SCC 153 held
that ones the post is identified, it must be reserved for PwD irrespective of the mode of

recruitment. Therefore, hon’ble Supreme Court extended the benefit of reservation in
promotion to persons with disabilities, even though there was no such specific provision.

10.  The judgment was delivered in year 2016 and the judgment was related to 1995 Act.
New legislation was passed by hon'ble legislature of the country in year 2016. Title of the
legislature is — RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016. It came into effect
on 19.04.2017. This act of 2016 has specific provision for reservation in promotion for
persons with disabilities (Section 34). It also contains other provisions which grant more
rights to Persons with Disabilities, vis-a-vis 1995 Act. This legislation also contains certain
provisions which determine duties of appropriate government establishments towards
Persons with Disabilities. Perusal of both 1995 Act and 2016 Act does not in any way



reflects that legislature, by introducing 2016 legislation, intended to diminish or shrink the
rights of Persons with Disabilities. Similar view was adopted by Hon'ble High Court of
Uttarakhand, whereby court held that judgments rendered in the light of provisions
contained in Act no. 1 of 1995 still hold good under the new Act (2016 Act).

11.  Hence, not extending reservation in promotion to PwDs because of absence of
guidelines from ‘appropriate government’ is contrary to mandate of 2016 Act and judgments
of hon’ble Supreme Court and High Court.

12.  This court receives similar complaints regularly. Recommendation-Orders have been
passed by this court in the similar complaints titled as B. UMA PRASAD v. CEO Employees
Provident Fund Organisation, 11183/1021/2019; C.G. SATHYAN v. DIRECTOR AIIMS,
12376/1021/2020; SRI RAJESH v. DIRECTOR AlIMS, 12592/1021/2020; RAHUL KUMAR
UPADHYAY v. NATIONAL BOARD OF EDUCATION, 12349/1011/2020; MANMOHAN
BAJPAI v. KHADI & VILLAGE INDUSTRIES COMMISSION, 12485/1011/2020 in which
legal position on the issue was delineated. Copy of the Orders are attached herewith.

13.  In view of the clear directions of the hon'ble Supreme Court and as fully detailed in
the enclosed Orders, this court recommends that the Respondent shall pursue the Orders
attached herewith and shall give reservation to PWBD in promotion in all groups of posts
including Group A and Group B posts in accordance with the provisions of the Rights of
Persons with Disabilities Act, 2016 and judgments of hon'ble Supreme Court delineated in
the Orders attached.

)
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(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities

Dated: 02.11.2022












4, In response, DRM/EsttMMCT, Western Railway, vide letter dated 05.08.2022, has inter alia
submitted that it is, however, left to the competent authority to decide whether such an exemption is
required to be give to a employee with disability and is the perogative of the competent authority to
decide the transfer of the employee. In the instant case the complainant was issued transfer orders under
periodical transfer policy from Valsad to Vapi in terms of Railway Board's letters dated 03.04.2012 and
28.11.2018. The employee is currently working as CBC/VAPI, on being promoted. She has now
requested for transfer to Valsad & Atul vide her application dated 01.07.2022. Her application was put up
to the competent authority, who has advised that her request has been noted and her case will be

considered as per extant rule.
5. The complainant has filed her rejoinder dated 05.09.2022, submitted that she is not satisfied with
the comments submitted by the respondent. The complainant has once again requested to this Court to
give directive to the respondent for send her back to her home town station Valsad as early as possible.
She also requested that the Liaison Officer for PwDs of Western Railway may also be directed to ensure
that the instructions issued by Railway Board and DoP&T for Divyangjan are fully followed in all the
Departments of Western Railway.
6. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 06.10.2022. The following were present:

i) Smt. Sunita Yadav along with Shri Omprakash: Complainant

i) Shri Saurabh, DCM, Mumbai Division. Western Railway: Respondent

Observations /Recommendations:

7. Complainant submits that she was posted at Valsad Station, Western Railway Mumbai. Later, she
was transterred to Vapi Station. Complainant submits that because of her disability she faces difficulty in
reaching her new place of posting because she has to change platforms and climb number of stairs. She

further, submits that her new place of posting is situated at a distance of 30 K.Ms. from her home town.

8. Complainant has mentioned letter issued by Railway Headquarter dated 30.07.2014 and issued to
DRM Western Railways, whereby the Railway Headquarter enclosed DoPT O.M. relating to exemption

of divyang employees from rotational transfer and asked DRM office to take necessary action.

9. Respondent submits that the complainant was transterred from Valsad to Vapi as per periodical
transfer. On 09.06.2022 she filed an application to transfer her back to Valsad. Further, on the issue of
applicability of railway head quarter letter dated 30.07.2014, respondent submits that the final authority to
decide whether exemption from transfer should be given rests with the competent authority.
Complainant’s transfer was necessary because of promotion. Her request to transfer her back to Valsad

has been put up before the competent authority and it will be considered as per extant rule.

10. During online hearing Respondent further submitted that the Complainant was posted at Vapi
station because it is a disabled friendly station and it is very well connected by train. Furthermore, the
Complainant cannot be assigned duties during night shift therefore, taking into consideration timing
preferences of the Complainant, Vapi station was the most suitable for her. Respondent also assured this
Court that in order to resolve the mobility issues faced by the Complainant due to her disability,
Respondent is ready to allot staff quarters to the Complainant near Vapi station, on priority basis, so that
she need not face problems relating to travelling between her place of residence and place of work at Vapi

station.



-

tl. This Court is satisfied with the fact that the Respondent is ready to allot the Complainant staff
quarters in order to resolve her transportation problems. However, the case of the Complainant can also
be considered as per DoPT O.M. O.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T - This
O.M. clarifies rule laid down in O.M. dated 10.05.1990. The said O.M. laid down that Government
employees belonging to Group C and Group D must be posted near to their native place. O.M. of year
2002 further extended this rule for employees belonging to group A and B as well. Movement between
two locations is not the only challenge faced by Divyangjan. In order to live life with dignity, Divyangjan
also need necessary infrastructure and support which is sometimes available at native place only. The

same is the objective of the DoPT O.M., mentioned in preceding paragraph.

12. Therefore, this Court recommends that the Complainant shall be given option to either remain
posted at Vapi station, subject to the condition that she will be allotted staff quarters nearest to her place
of work. Moreover this Court recommends that if the Complainant does not agree to remain posted at
Vapi station, then the Respondent shall transfer her back to Valsad in accordance with rules and

guidelines delineated above.

13. Respondent shall also file the implementation report of this Recommendation Order within 3
months of the date of this Recommendation failing which, this Court shall presume that the Respondent

has not implemented this Recommendation and the matter shall be reported to the Parliament.

14. This case is disposed off. ‘\}/
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(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities

Dated: 10.11.2022
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3. The matter was taken up with the Respondent vide letter dated 14.07.2022 under
Section 75 of the RPwD Act, 2016

4, In response, Jt. General Manager (HR), Airport Authority of India vide letter
dated 08.08.2022 has inter-alia submitted thatthe matter regarding double transport
allowance has been sent to concerned Ministry ie., Ministry of Civil Aviation vide letter dated

06.07.2022 for according approval of the following:

"The PwD employees of AAl fo be paid double the conveyance/ransport
allowance based on the percentage selected in the perks under cafeteria
approach (L%-4%1, ONLY IF the said allowance has been selected by the
concerned PWD employee as Part of 35% perks under Cafeteria Approach for a
given Financial Year. As per DPE guidelines, the amount of additional transport
allowance to be kept outside the ceiling of 35% perks." The matter is presently
under consideration of Ministry of Civil Aviation.

He further submitted that as far as exemption to PwD employees to attend office during

COVID-19 Pandemic period is concerned, the exemption was granted to PwD employees

as per Govt' Directions. The same was issued in Airports Authority of India vide various

circulars.

5. Complainant vide rejoinder dated 04.09.2022 has submitted that double transport
allowance to the disabled employees is approved from the implementation of 7th pay
commission, i.e. from 2016 onwards. Likewise, for the CPSE employees, 3rd pay revision
was implemented from 1-1-2017 onwards, if the recommendation from the O/o CCPD fo all
the CPSE to implement the double transport allowance benefit with arrears, it will be
beneficial for all the disabled employees equally.

6.  After considering the respondent’s reply dated 08.08.2022 & complainant’s rejoinder
dated 04.09.2022, it was decided to hold a personal hearing in the matter and therefore, the
case was listed for hearing on 27.09.2022.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 27.09.2022. The following were present in the hearing:



¢ Shri C. Rajendra — compiainant

e Sri Kapil, Joint GM (HR), Sri H.S. Rawat, Joint GM, Sri Vivek Gupta, Sr. Manager
(Law) on behalf of respondent No. 01 & Sri Narendra Singh Deputy Secretary on
behalf of respondent No. 02

Observation/Recommendations:

7. Complainant is filed on behalf of divyang employees of the Respondent
establishment. Complainant submits that the Respondent is not paying transport allowance
at double the normal rates to its divyang employees. Furthermore, during Covid pandemic
period, divyang employees were forced to attend the office. No specific instance has
been quoted though.

8.  On the issue of transport allowance at double the normal rates, Respondent submits
that earlier Rs. 2400/- per month was paid to divyang employees. Thereafter, Department of
Expenditure issued another O.M. dated 21.02.2022, whereby it is directed that transport
allowance at double the normal rates is to be kept outside maximum 50% ceiling. On the
basis of latest DPE OM proposal has been prepared and has been sent to M/o Civil Aviation
for approval. On the issue of attendance during Covid lockdown, Respondent submits that
related guidelines were followed by the Respondent.

9. During online hearing Respondent No. 2 informed this court that it is in consultation
with IFD on the issue of double transportation allowance and further agreed to resolve this
issue in positive way as soon as possible. Since the respondent has already taken steps to

resolve the issue therefore, intervention of this court is not required.

10.  Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the Compliance
Report within 3 months from the date of the Order, it shall be presumed that the
Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016

11. The Case is disposed off. ' w/{/p:ve-
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(Upma Srivastava)
Chief Commissioner for
Persons with Disabilities

Dated: 10.11.2022



